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The World Bank/IFC/MIGA
OFFICE MEMORANDTUM

DATE:

TO:

FROM:

EXT.:

SUBJECT:

27-Jan-1991 09:53am EST

ALEXANDRA TRZECIAK ( ALEXANDRA TRZECIAK @A1@PARIS )
Rainer Steckhan, LA2DR ( RAINER STECKHAN@A1@VAX12 )
38074 o

: “STIZNMO A DA o

This is the first time to my knowledge that an opposition leader has
set in a Centralamerican CG - by the way, the opposition was also
represented at the Rome meeting on Nicaragua in June 1990 which the
Italians chaired.

We are helping Nicaragua define an adjustment program . Given the
incredibly difficult economic (and political ) situation very tough
adjustment measures are required which require broad support in
Nicaragua. The Government of Nicaragua has embarked on an effort to
seek such support through a program of "concertation" with the
opposition, trade unions etc. So it was only natural that the

~ Government decided to invite the leaders of the Government Coalition
“and opposition in Parliament.to.the CG. The leader of the opposition

spoke both at the Rome and at the Paris ‘meetings broadly in support
of an economic adjustment program and external assistance therefor.

.. Donors welcomed Sergio Ramirez’ participation.

Give my best regards to Arthur Fell.



The World Bank/IFC/MIGA
OFFICE MEMORANDUM

DATE: 14-Nov-1990 12:53pm

TO: Paul Isenman ( PAUL ISENMAN )

TO: Alexander Shakow ( ALEXANDER SHAKOW )
FROM: Sarwar Lateef, EXTIE ( SARWAR LATEEF )
EXT.: 38212

SUBJECT: Governance: Directors Steering Group

Paul:
Directors’ Steering Group:

Burki,

Ismael Serageldin
Koch-Weser

Wyss

Dervis

Bottelier
Johannes Linn
Isenman

Shakow

Goldberg

Working Group

Rigo

Lamb
Landell-Mills
Wai

Nankani

Huang

Hinds

Sagasti
Colaco
Chaudhri
Mary Shirley
Samuel Paul
Coralie Bryant

Any comments and suggestions?

CC: Geoffrey B. Lamb ( GEOFFREY B. LAMB )
CC: Coralie Bryant ( CORALIE BRYANT )
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If these institutions are to win the full confidence
of the suspicious world, it must not only be, but
appear, that their approach to every problem is
absolutely objective and oecumenical, without prejudice
or favour. [If the malice of the bad fairy Carabosse
were to prevail, her curses will run as followsﬁ: you
two brats shall grow up poliEicians;'your every thought
and act shall have an arriere-pensee; everything you
determine shall not be for its own sake or on its own
merit but because of something else”l

Speech of Lord Keynes before the Inaugural Meeting of
the Boards of Governors of the Fund and the Bank, 1946.

"Noneconomic considerations, particularly of a powerful
moral character, may make decisions on some occasions
appear, to some or even many members, to be applications
of the maxim dura lex sed lex (hard law, but law). If
some application of the law of the Fund is too hard to
be acceptable to the membership, procedures for
amendment exist under the Articles.”

"... The swimmer who goes out too far may seem to be
waving but is drowning. The Fund that swims out too
far, even in a moral cause, will risk drowning. It will
have lost the full confidence of its members. It will
be less able to promote universal prosperity. That task
is the Fund’'s moral cause.”

Sir Joseph Gold, IMF Survey 146, 148 (May, 1983)

"There is a limit to 'institutional elasticity', 1i.e.
the extent to which institutions created and still used
for other purposes can be 'stretched’ in order to get
them to perform human rights functions, especially when
those functions are accomplished at the expense of their
manifest functions”.

Professor Michael Riesman, "Through or Despite

Governments: Differentiated Responsibilities in Human
Rights Programs”, 72 Iowa Law Rev. 391, 395 (1987).



ISSUES OF "GOVERNANCE" IN BORROWING MEMBERS -
THE EXTENT OF THEIR RELEVANCE UNDER THE BANK’'S ARTICLES OF AGREEMENT

I.  INTRODUCTION

Political stability and sound economic management have long been
recégnized, in the literature of the World Bank1 and elsewhere, as basic
prerequisites for economic development. However, the Bank has traditionally
deemed political considerations to be generally irrelevant to its operations in
deference to explicit provisions in its Articles of Agreement which prohibit it
from taking such considerations into account in its decisions. Some departure
from this tradition may be evolving. Reference to such considerations as being
relevant to the Bank’s business first appeared most explicitly in a major study
on Sub-Saharan Africa which identified "governance" as a basic issue in the
development strategy for this region.2 This approach may have later been
strengthened by provisions in the recently concluded Agreement Establishing the

European Bank for Reconstruction and Development (EBRD)3 limiting the operations

1Tha term "World Bank" or "Bank" is used here to mean both the IBRD and IDA,
unless the context suggests otherwise. Examples of early recognition of such
factors are referred to later on in this paper.

2World Bank, Sub-Saharan Africa — From Crisis to Sugtainable Growth. A Long
Term Perspective Study (first published in November 1989). Some of the
"governance" issues mentioned in the study were addressed earlier in an implicit
manner in the Bank’s work on institutional development and public sector
" management.

3Fcr a detailed comparative study of this Agreement and the full text of
the EBRD basic documents, see Shihata, The European Bank for Reconstruction and
Development (1990).



of this new institution to some of its members which meet certain criteria that
may readily be characterized as political in nature. Most importantly, the
Bank’s increasing concern with issues of governance in its borrowing members
seems to have come as a logical last step in its gradually expanding involvement
in policy reform through adjustment lending, which has been extended to social

sectors.

Regardless of its motivations and causes, the above concern has already
evoked considerable interest, and controversy, among Bank staff, with some
concluding that the "time has come for the Bank to take on the issue of
governance head-on" and others cautioning that "the strength and credibility of
the Bank lies in its.apolitical status as a quintessential technocracy, one whose
exclusive concern is with economic efficiency." Some Executive Directors and
members of the Bank’s Senior Management are also referring now to the issue of
governance with different degrees of emphasis or concern. It therefore seems
important before the debate goes further to try to establish the legal framework
for the Bank’s dealing with this issue, as a necessary prelude to any future
analysis of the manner in which the Bank may take it on operationally. The Bank
can only act legally if it does so within its mandate, as defined in its Articles

of Agreement, much as it can only act physically within its resources and

capabilities.

While the resource limitations are ocutside the scope of this paper, its
purpose is to establish a legally sound framework for treating the issue of
governance in the Bank‘s work. In doing so, it should clarify the appropriate

legal limits for the Bank addressing this issue under its Articles of Agreement



;s they stand at present. It would be a grave contradiction if the Bank were
to allow itself to interfere in issues of governance of its members beyond what
is legally consistent with its mandate as defined by the rules which govern its

own activities.

II. RECENT EMERGENCE OF GOVERNANCE ISSUES IN DEVELOPMENT FORA

The present concern with governance issues seems to have resulted from
basic developments in several regions in which the Bank operates, especially in
Sub-Saharan Africa and Eastern Europe. It is a concern which, apparently, has
been evolving in any event through the Bank‘’s expanding adjustment lending and

its research (economic and sector) work.

j Bank Studies on African Development = The Sub=Saharan Africa Long Term

Perspective Study of 1989

A year ago, the Bank published a landmark study on the development of Sub-

Saharan Africa.g This study was preceded by earlier Bank reports including

Accelerated Development in Sub-Saharan Africa (1981), Toward Sustained
Development in Sub-Saharan Africa (1984) and more specific reports on

administrative reform in some African countries. These earlier reports
emphasized the need for institutional development and public sector reform and
attributed Africa‘’s economic problems mainly to économic management factors.
The 1989 study, following the same theme, provided, however, a more comprehensive

treatment of development issues in Sub-Saharan Africa and spelled out for the

4See supra note 2.



first time the gquestion of governance as a central issue to be addressed and

corrected.

Quoting Senegal’‘s President Diouf‘s dictum that "Africa requires not just

5

less government but better government"™ and noting that "many governments are

wracked by corruption and are increasingly unable to command the confidence of
the population at 1arge,"6 the 1989 study proposed a strategic agenda for Africa
in the 1990s. It predicted, however, that "none of [this strategy’s] measures

will go far, nor will much external aid be forthcoming, unless governance in

7

Africa improves." ' The study emphasized as relevant aspects in this improvement

process the accountability of leaders to their peoples, the transparency of
transactions, the proper administration of public funds and the overhauling of
procurement procedures.a It called for respect of due process,9 cautiocned

against the proliferation of administrative regulations,lo and emphasized the

11

importance of reforming the civil service. The study further explained that

a "simple and transparent legal framework properly enforced is indispensable for

12

the long term success of an enterprise” and pointed out the importance of
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éstablishing the rule of law, rehabilitating the judicial system, ensuring
»independence for the judiciary, scrupulous respect for the law and human rights
A at every level of government, transparent accountability of public monies, and
independent public auditors responsible to a representative legialature, not to

13

an executive." In all, the study emphasized that a crisis of governance

underlies the litany of Africa’s development problems and defined governance in
this context as "the exercise of political power to manage a nation's affairs." 14
Tt concluded from this that systematic efforts were required "to build a
pluralistic institutional structure, a determination to respect the rule of law,

and vigorous protection of the freedom of the press and human rights.“15

It should be noted that this study, which is guoted here in some detail
because of its importance in the evolution of the issue of governance in the
Bank, explicitly referred to a popularly felt need for a "political renewal” in

16 It addressed the continent’s well known ills and suggested appropriate

Africa.
solutions for consideration by all concerned parties and not merely specific
measures for the Bank to adopt in its operations. In his introduction to the
study, the Bank’s President for his part highlighted in general terms the

importance of "good governance", defining it more narrowly in terms of "a public

service that is efficient, a Jjudicial system that is reliable and an
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17 He also made clear that

administration that is accountable to its public.”
this was "a study by the staff of the World Bank" and that "the judgments in it
do not necessarily reflect the views of the Board of Directors or the governments

they reprasent."lg

2. The Agreement Establishing the EBRD

On May 29, 1990, forty countries, including all the 12 EC countries, 11
other "European countries”, 9 non-European countries (including Japan and the
U.S.) and 8 Central and East European countries (including the Soviet Union) as
well ag the EEC itself and the European Investment Bank, signed the Agreement
Establishing the European Bank for Reconstruction and Development. This
important event took place in the context of the historic political and economic
changes which Central and Eastern European countries were undergoing; indeed the
establishment of the EBRD is intrinsically connected with the political and
economic restructuring of Central and Eastern Europe. Thus, the political
motivation behind the creation of EBRD and its political geoals are explicitly

19 The preamble of the EBRD Agreement captures

expressed throughout its charter.
this political orientation by emphasizing "the fundamental principles of

multiparty democracy, the rule of law, respect for human rights and market

economics."

1950e particularly, Article 1 (Purpose), Article 2 (Functions) and Article
B (Recipient Countries and Use of Resources).



The EBRD Agreement itself leaves no doubt as to its specific mandate in
support of the transformation of the economic system of countries which show

20 while economic progress

commitment to certain specified political principles.
and reconstruction may be an objective to which the EBRD will ultimately
contribute, the purpose for which the EBRD was established is to assist Central
and Eastern European countries to evolve from their one-party political systems
of command economies to a system based on free market economics and multiparty
democracy, and to support private sector development required for this
transition.zl As a consequence of this purpose, the pursuit of structural and
sectoral reform, including demonopolization and privatization, is mentioned as
a function of the EBRD to be pursued in all its activities, rather than as an

authorized form of its lending.22

As elaborated below, the IBRD was created for a different purpose: to
assist its members in the transition from a wartime to a peacetime economy, and
in the reconstruction and development of their territories. Because of the
EBRD‘s specific mandate as an instrument in the economic and political
transformation of Central and Eastern Europe, its charter, unlike those of the
IBRD and the IDA, does not include a specific provision prohibiting it from
engaging in political activities or from being influenced by the political

character of its members in its decision-making.

20c.¢ Shihata, supra, note 3, at 3.
21 ee Article 1 of the EBRD Agreement.
22

See Article 2, Paragraph 1 of the EBRD Agreement, and the comment on
Article 13(ii) in the Chairman’s Report on the Agreement, published in Shihata,
supra note 3 at 170-171.



3. Gradual Expansion in the Scope of World Bank Adjustment Lending.

The Bank introduced structural adjustment lending in 1980 in response to
the acute balance of payments crises in many of its borrowing member countries
in the late 1970s. The aim of the early operations was structural adjustment
addressing the countries’ macroeconomic policies. Gradually, adjustment lending
expanded and deepened through sector adjustment operations.z3 In the last few
years, sector adjustment operations have become the dominant adjustment lending
instrument focusing on sectoral investment programs, policies and institutions

24

as a "key determinant of supply response". Throughout the 1980s, adjustment

lending commitments represented some 18 percent of total IBRD lending and 12

percent of IDA lending.25

This evolution of Bank lending has come as a response to the lessons
learned from the Bank'’s experience. It reflected the Bank’s conviction that the
policy environment is as important, if not more so, as the physical and
institutional framework in inducing growth and development. Recognizing that
early adjustment loans were often too optimistic about the implementation

26

capacity of governments and their commitment to reform, the Bank has directed

its attention to measures that enhance government implementation capabilities

23See, Interim Report on Adjustment Lending para.35 (R88-15) [Interim
Report].
24

Id. at para. 1185.

) 25 Report on Adjustment Lending II: Policies for the Recovery of Growth,
Annex 5.2, table 5.3 (R90-51, March 26, 1990) [RAL II] (published as Adjustment

Lending Policies for Sustainable Growth 70, Policy and Research Series 14). In
terms of net disbursement during the decade, adjustment lending has accounted
for 33% of total IBRD disbursement and 12% of IDA’s. Id.

-

26Interim Report, supra note 23, at para. 55.



and to what the Report on Adjustment Lending II (RAL II) called the "political

economy of adjustment".27

To ensure the borrowing countries’ implementation capacity, conditionality
has concentrated on institutional changes in macro-economic and financial
management, sectoral restructuring and policy reforms, enhancement of public

sector efficiency and constraints in public sector management.2

Specifically, the conditionality for institutional reform has in some cases
touched upon the overall organization of civil service, the size of public
administration and the size and structure of the public sector. Loan agreements
have been reached between the Bank and governments whereby_disbursements of the
loan would be made only if the government took action to reduce the number of
civil servants, restructure ministries, and liquidate public enterprises or
restructure them or offer them for sale. In many instances, the measures
required extensive legislative changes, particularly in the areas of labor
regulation, investment, taxation and generally in what has become known as the

"enabling business environment."

In the pursuit of unleashing the forces of growth, reducing obstacles to
investment and making government more efficient, conditionality has thus evolved
from macro-economic measures to detailed reforms affecting the public

administration itself. Typically, the progression seems to have aimed towards

27pAL 11, paras. 4.61-4.76.

28Interi Report, supra note 23 at paras. 63-72
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reducing the size of government in productive sectors and its control over the

economy.

The RAL II Report, while stating that the Bank must vigorously avoid
interfering in politics, considered that the cost of failure was too great for
the borrowing countries and the Bank "to ignore the potential contribution of
a better understanding of the reality of political economy of adjustment".29
Such an understanding has prompted the Bank, according to the Report, to design
programs that are credible because experience shows that "when credibility is
low,. a structural adjustment program may entail larger than anticipated social
and economic costs since the investment response will be insufficient to restore
.growth“.39 The Report further emphasized the need to be aware of the importance
of the timing of reform measures, not only in terms of their political and
econcmic viability,31 but also in terms of their design and presentation.32
Furthermore, the Report suggested that, in developing a program, it was important
to identify the groups that benefit from adjustment and those adversely affected
by it; compensation measures could thus be appropriately targeted and could

contribute to the political viability and economic efficiency of the program.33

29pAL II, at para. 4.61.
49 at para. 6.22.
31

Id.
Id. at para. 4.64.
-

Id at para. 4.75.

3314, at paras. 4.67-4.68.
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Increased awareness of the importance of the political context of
structural reforms to ensure their success, has led some outside commentators
on adjustment lending in Sub-Saharan Africa to argue that aid agencies may have

established an "informal governance" for Africa.34

It may be recalled in this context, as explained in detail in the legal
memorandum on "Authorized Purposes of Loana Made or Guaranteed by the Bank"
issued in 1988, that structural adjustment lending is legally based on the
mgpecial circumstances” exception provided for in Article III, Section 4(vii)

=5 In that memorandum, adjustment operations

of the Bank’s A?ticlas of Agreement.
were described as operations which "assist a country in its attempt to create
the conditions and incentives needed for the investment of capital f&r productive
purposes by helping it in this context to reduce a serious deterioration in its
balance of payments or by meeting financial needs resulting from or associated

a5 In this context, such operations would readily serve

with the reform process”.
the Bank’s purposes and fall within its mandate. As the memorandum explained,

"a loan made or guaranteed by the Bank cannot [in a defensible legal sense] be

3411 a recent seminar on "Beyond Autocracy in Africa", working papers were
presented under the heading "The Informal Governance of Africa by Aid Agencies".
One of the papers described aid agencies as "now part of the structure of
governance™” and another concluded by saying that "structural adﬁustment as a
political and policy-formulating process raises the most profound issues about
governance in Africa and whose real responsibility it has become". See The
Carter Center of Emory University, Beyond Autocracy in Africa, Working Papers
for the Inaugural Seminar of the Governance in Africa Program, 115, 124 (February
17-18, 1989).

355ee Legal Memorandum of the General Counsel, SecM88-517, May 10, 1988.

-

361d. at para. 18.
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described simply as a payment to induce the recipient government to do what the

Bank believes to be in its best interest or as a ‘price’ for policy reforms”.>’

The same reasoning has been applied to sectoral adjustment operations
through which the Bank finances general imports. If quick disbursement was
required to meet the objective of a loan more efficiently, the "negative list”
approach was deemed defensible provided that there was a serious gap in the
country’s balance of payments that needed to be reduced or an established cost
for the adjustment that needed to be financed, so that the government may be able

in either case to proceed with the proposed policy reforms.38

While none of the above suggests that the Bank has a mandate to introduce
political reform or to guestion the political form of the governments it purports
to assist, perceptions, coupled at times with vague statements, within and
Autside the Bank, have tended to give the impression that all issues of
governance in borrowing coﬁntries may have become part and parcel of the Bank’s

concern, if not its direct business.
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'IIT. EXCLUSION OF POLITICAL CONSIDERATIONS IN THE BANK'S ARTICLES - ITS

ANING D SCOPE IN T CONTEXT OF T INSTITUTIONS'S EVOLUTION

5 The Bank'’s Buthorized Purposes

The purposes of the Bank are listed in the first Article of its charter.

39

According to Article I of the IBRD's Articles of Agreement, these purposes are:

" (1)

(ii)

(1iiy

(iv)

To assist in the reconstruction and development of
territories of members by facilitating the investment
of capital for productive purposes, including the
restoration of economies destroyed or disrupted by war,
the reconversion of productive facilities to peacetime
needs and the encouragement of the development of
productive facilities and resources in less developed
countries.

To promote private foreign investment by means of
guarantees or participations in loans and other
investments made by private investors; and when private
capital is not available on reasonable terms, to
supplement private investment by providing, on suitable
conditions, finance for productive purposes out of its
own capital, funds raised by it and its other resources.

To promote the long-range balanced growth of
international trade and the maintenance of equilibrium
in balances of payments by encouraging internatiocnal
investment for the development of the productive
resources of members, thereby assisting in raising
productivity, the standard of living and conditions of
labor in their territories.

To arrange the loans made or guaranteed by it in
relation to international leans through other channels
so that the more useful and urgent projects, large and
small alike, will be dealt with first.

39While the purposes of the Bank are exhaustively stated, the functions
which allow the Bank to serve such purposes may be expanded as deemed necessary

or desirable.
Bank‘s "implied powers."

(Article V, Section 5(vi)) and other Bank affiliates.

Such expansion has been authorized in the Bank practice under the
This is explicitly recognized in the Articles of IDA
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(v) To conduct its cperations with due regard to the effect
of international investment on business conditions in
the territories of members and, in the immediate postwar
years, to assist in bringing about a smooth transition
from a wartime to a peacetime economy.

The Bank shall be guided in all its decisions by the purposes
set forth above.”

Article I of IDA‘s Articles of Agreement reads:

"The purposes of the Association are to promote economic
development, increase productivity and thus raise standards of
living in the less-developed areas of the world included within the
Association’s membership, in particular by providing finance to meet
their important developmental requirements on terms which are more
flexible and bear less heavily on the balance of payments than those
of conventional loans, thereby furthering the developmental
cbjectives of the International Bank for Reconstruction and
Development (hereinafter called "the Bank") and supplementing its
activities.

The Association shall be guided in all its decisions by the

provisions of this Article.”

In reading the above provisions, it is important to note the following
points:
i) The mandates of both institutions, though drafted in general terms, are
limited ones; they do not envisage supra-national organizations with powers
exceeding their defined purposes. In the case of the IBRD, the mandate is
basically concerned with matters of investment needed for the reconstruction
and development of members’ territories. It establishes a role for the Bank
in facilitating capital investment for productive purposes and in encouraging
the development of productive facilities and resources. It envisages that such
development will assist in raising productivity, the standard of living and
conditions of labor. It also gives the Bank a role in promoting private foreign
investment through its £financing. And it envisages its encouragement of

.

international investment as an instrument in the promotion of the growth of
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international trade and the maintenance of equilibrium in balances of payments.
Furthermore, the Bank’s mandate, always emphasizing finance for productive
purposes, mentions specifically restoration of war affected economies and
development in less-developed member countries. In the case of IDA, the
mandate is also limited to the promotion of economic development and the
_increase of productivity in the less-developed members, particularly through
concessional finance, with a view to raising standards of living. These
mandates have been broadly understood throughout the Bank’s history in a manner
which has enabled it to finance, in addition to typical investment projects,
technical assistance, human resource development and various other activities
directly related to economic development. Their interpretation in the 19805 as
enabling the Bank to assist members in dealing with their balance of payments
problems in the context of the implementation of agreed economic and social
reforms represents, as explained above, the greatest expansion hitherto

introduced in the Bank‘’s practice.

ii) The above-quoted provisions of the IBRD and IDA charters specifically
mention that each of these institutions "shall be guided in all its decisions”
by the purposes specified in the first Article of its charter. Identical
language in the IMF Articles has been authoritatively read as forbidding the

40

Fund from taking political considerations into account (which, in the case of

the Bank, is explicitly mentioned elsewhere in the Articles).

4DSee Gold, Political Considerations Are Prohibited by Articles of Agreement
‘When The Fund Considers Requests for Use of Resources, IMF Survey 146 (1983).
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1ii) In both the IBRD and the IDA, other provisions in their respective
Articles require them to provide their financing for "specific projects”, except
in "special circumstancea".4l This requirement further explains the financial
.character of the institutions and the particular need to insulate them from
broader political considerations which should be irrelevant to the financing of
specific projects. However, other forms of financing are authorized in special
circumstances, and the explicit provisions of the Articles of each institution
exclude political considerations from all their decisions. 1In the case of the
IMF, which does not finance specific projects and has a broad mandate related
to the members’ monetary and exchange policies, Article IV, Section 3(b) of the
Fund’s Articles, which deals with surveillance over exchange rate arrangements
and requires the Fund to adopt specific principles for the guidance of all
members, specifies that "[t]hese principles shall respect the domestic social

and political policies of members" . 42

2. Prohibition of Political Activities

The Articles of Agreement of both the IBRD and the IDA include three,

almost identical provisions meant to insulate these institutions from political

4lFor the definition of these terms and their application in practice see

the legal memoranda: Project and Non-Project Financing under the IBRD Articles,
SecM84-1053, December 21, 1984.; Authorized Purposes of Loans Made or Guaranteed
by the Bank, SecM88-517, May 10, 1988.

4235 referred to supra note 40, Sir Joseph Gold, the noted former General
Counsel of the Fund, wrote that in view of the provisions of the Article dealing
with the Fund‘’s purposes, political consideraticons are prohibited when the Fund
considers requests for use of its resources and not only when it adopts the
principles guiding members with respect to the Fund policies regarding
surveillance over the exchange rate policies. See alseo, J. Gold, Legal and
Institutional Aspects of the International Monetary System, Selected Essays,
Legal Structure of the Par Value System 537 et seg. (1979).
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intervention by their members and to prohibit them from taking non-economic
cnﬁﬂideraticns into account. These are, respectively and in the order they
appear in the Articles, Article III, Section S(b); Article IV, Section 10; and
Article V, Section 5(c) of the IBRD Articles and Article V, Section 1(g);
Articie Vv, Section 6; and Article VI, Section 5(c¢) of the IDA Articles. These

provisions read as follows:

- "The Bank shall make arrangements to ensure that the proceeds of any
loan are used only for the purposes for which the loan was granted,
with due attention to considerations of economy and efficiency and
without regard to political or other non-economic influences or
considerations." (Article III, Section 5(b), IEBRD)

- "The Bank and its officers shall not interfere in the political
affairs of any member; nor shall they be influenced in their
decisions by the political character of the member or members
concerned. Only economic considerations shall be relevant to their
decisions, and these coneiderations shall be weighed impartially in
order to achieve the purposes stated in Article I." (Article IV,
Section 10, IBRD)

- "The President, officers and staff of the Bank, in the discharge of
their offices, owe their duty entirely to the Bank and to no other
authority. Each member of the Bank shall respect the international

. character of this duty and shall refrain from all attempts to
influence any of them in the discharge of their duties.” (Article
V, Section 5(c), IBRD)
The above-cited provisions are particularly instructive in the following

respects:

i) They intentionally cover all decisions by the institutions
involved. The draft of Article IV, Secticn 10, of the IBRD
Articles, submitted to the Bretton Woods Conference, as originally

prepared by the U.S. Treasury, limited the prohibition related to

the political character of the members to "decisions with respect
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43 This language was changed in the

to applications- for loans”.
Drafting Committee of the Bretton Woods Conference to refer to
decisions generally. The report of the Committee explained this
change by the fact that "the Paragraph as it stood selected for
special attention one of the several purposes set forth in Article

I,” a selection which was found-to be unjustified.44

ii) The quoted provisions impose six separate but inter-related

requirements:
(a) Arrangements must be made by the Bank to ensure
that the proceeds of any locan made, participated in or
guaranteed by it, will be used "with due attention to
considerations of economy and efficiency" and "without
regard to political or other non-economic influences or
considerations.” Indeed, the conditions mentioned in
the Articles for making or guaranteeing loans by the
IBRD (Article III, Section 4) and IDA (Article V,
Section 1) are all of a financial or technical character

and are non-political in nature.

43Initially, the language was limited in the draft prepared by Harry D.
white of the U.S. Treasury dated April 1943 (Part IV, 13) (unpublished) to
"decisions to grant or withhold loans"; it was then changed to "decisions with
respect to applications for loans" in the later U.S. draft of September 16, 1943,
the U.K. draft of June 25, 1944, the combined U.S./U.K. draft of June 30, 1944
-and the draft distributed at the Bretton Woods Conference as Doc. 169 SA/2 of
July 6, 1944. See, Prohibition of Political Activities Under the IBRD Articles
of Agreement and its Relevance to the Work of the Executive Directors. Legal
Memorandum of the Vice President and General Counsel, SecMB7-1409, December 23,
1987.

-

44 1 Proceedings of the Bretton Woods Conference 567, 569-570 (1948).
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(b) The Bank, including all its organa,45 and
especially its officers (meaning its more senior
ataff)46 are forbidden from interfering in the
"political affairs” of members.

(c) The Bank and especially its cfficers are equally
forbidden from being influenced in their decisions by
"the political character” of the member or members
concerned. This means that, under the Articles, the
political character of the member is irrelevant for the
purposes of the decisions of the institution.

(d) The only considerations which, under the Articles,
are relevant to the decisions of the Bank and its
officers are those which Gqualify as T“economic
considerations.” Such considerations must be weighed
impartially. This latter requirement is particularly
important to ensure the uniform treatment of members in
similar economic circumstances and is derived from the
principle of equality of states, enshrined in the U.N.
Charter (Article 2 (1)) and high in the minds of the
original drafters of +the Articles who envisaged
universal mémber:hip in the institution.47

(e) The President and the staff of the Bank owe their

4SSee for details the legal memorandum referred to in note 43 above.
4614, at 2. "
47

Accord, Gold, supra note 40, at 147.
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duty only to the Bank. Clearly, this requirement does
not apply to the Governors and Executive Directors who,
while required to act for the benefit of the institution

48

and its members as a whole, are also appointed or

elected by members and may be expected to express the
views of such members.49
(f) Finally, each member of the Bank is regquired to
respect the international character of the duty of the
President and thé staff by refraining from all attempts
to influence them to act . under non-economic

considerations or to weigh economic considerations in

other than an impartial manner.

The above gix requirements raise difficult questions as to (i) what is
meant by "political affairs", "political character" and "economic
considerations” in the context of the Articles’ provisions, (ii) the extent to
which these provisions should be read as assuming that economic and political
considerations are invariably isolated from each other and (iii) whether it is
realistic to assume that inter-governmental agencies such as the IBRD and the

IDA could in fact insulate their decisions from political considerations.

4SSee the legal memorandum cited supra note 43, at 2-3 and Gold, gupra note
42, at 241-243 and 276.

-

4914
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First: Meaning of the Terms "Political" and "Economic" in the Context of the

ank’s Articles:

The Bank’s Executive Directors have the power to decide on any question
of interpretation of the provisions of the Articles of Agreement subject to
possible review by the Board of Governors at the request of any member (Article
IX, IBRD; Article X, IDA). In their discharge of this funection, the Executive
Directors take into account the legal analysis provided by the General Counsel

as well as other relevant considerations.

The legal interpretation of treaty provisions such as the Bank’s Articles
is subject to general rules of international law developed through centuries of
state practice, judicial precedents and scholarly works. Such "customary rules”
have been codified in ﬁwo articles of the 1969 Vienna Convention on the Law of

on The general rule in this respect is that a treaty should be

Treaties.
interpreted "in good faith in accordance with the ordinary meaning" to be given
to its terms, not in the abstract, but "in their context” and in the light of

51 The "context" should, for this

the "object and purpcose”™ of the treaty.
purpose, comprise the text "including its preamble and annexes", any agreement

made between all the parties in connection with the conclusion of the treaty,

sonrticles 31 and 32 of the Convention on the Law of Treaties of May 23,
1969, entered into force on January 27, 1980, 1155 U.N.T.S. 331 (1980) [the
Vienna Convention]. Documents of the U.N. Conference on the Law of Treaties,
Vienna, March 26 - May 24, 1968 and April 9 - May 22, 1969, oOfficial Records,
Documents of the Conference, U.N. Document A/conf. 39/11/Add.2, p. 293. A third
"Article, Article 33, deals with interpretation of treaties authenticated in two
or more languages and is not relevant here.

51Article 31(1) of the Vienna Convention. See also Commentary of the
International Law Commission (ILC) on draft Article 27 (which became Article
31), 1966 ILC Yearbook 40-41, para. 12.
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and any "instrument” made by one or more parties and accepted by the other
parties as related to the treaty. Subsequent agreements between the parties
regarding the interpretation or application of the treaty and subsegquent
practice in the application of the treaty which establishes the agreement of
parties regarding its intérpretaticn, as well as any relevant rules of
international law applicable in the relations between the parties should also
be taken into account. A "special meaning,” rather than the "ordinary meaning"

should, however, be given to a term "if it is established that the parties so

52

intended". Recourse to "supplementary means of interpretation" such as the

preparatory work of the treaty and the circumstances of its conclusion, is not
to be done as "an investigation ab initio into the intentions of the parties,“53
but may be made in order to "confirm the meaning" resulting from application of
the above-menticned rules or to "determine the meaning" when the interpretation
according to such rules "(a) leaves the meaning ambiguous or obscure; or (b)

54 The

leads to a result which is manifestly absurd or .unreaaonable“.
interpretation doctrine codified in the Vienna Convention is, thus, both
"objective” and "purposive®”. It relies on the language of the text as written,
but tries also to serve the text‘s objective. Such interpretation may however

be complemented, if the need arises, by looking at the intention of the parties

as well as at the parties’ subsequent practice.

52prticle 31 (4) of the Vienna Convention.

53ILC Commentary on Article 28 (which became Article 32), supra note 51,
at 42, para. 18.

-

54Article 32 of the Vienna Cecnvention.
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Both "economy” and "politics” are words of Greek origin. Initially, they
had clearly distinct meanings, "economy"” being a reference to the management of

the household and "politics" a reference to the matters of city, state,

55

government and public policies. This distinction has lost its original

clarity, at least in part, with the extension of the term "economy” to the state
and the subsequent emergence of the term "political economy". Notwithstanding
its occasional use in recent Bank documents in a sense which emphasizes the
influence of politics on economic decisioﬁ-making, "political eccnomy" has been

otherwise understood to mean generally "the art or practical science of managing

56

the resources of a nation so as to increase its material prosperity”, and

ordinarily means in more recent use, "the theoretical science dealing with the

57

law that regulates the production and distribution of wealth." "Economy" in

this latter sense is "political” only in the dictionary sense of "belonging to

58

the state or body of citizens; its government and policy." The term

55 For the meanings of each of these terms and their evolution, see, The
Compact Edition of the Oxford English Dictiomary, Vol I at 831 and Vol II at
2228. "Economy" is derived from two Greek words which mean "house" and
*management” and has been used in English to mean "management of a house”,
"management generally", "the art or science of managing a household"”, "the manner
in which a household or a person’s private expenditure is ordered”, as well as
"the rules which control a person’s mode of living; regimen; diet" before its
use in the wider sense of the "administration of the concerns and resources of
any community or establishment with a view to orderly conduct and productiveness;
the art or science of such administration". Id. at 831.

sslbig. The term seems to be used in recent Bank documents in the manner
typically used in so-called neo-classical economists’ writings.

57;Q. Specialized dictionaries, while reflecting this general sense,
highlight the concern of economics with the allocation of scarce means among
competing ends through the processes of production, substitution or exchange,
see, The Dictionary of Economics (The Economist Boocks, Huchinson, 129 (1989),
Nemmers, Dictionary of Economics and Business 157 (1978); Dictionary of Economics
and Financial Markets 71-72 (Gilpin ed. 5th ed., 1986).

-

58gxford English Dictionary, supra note 55, at 2228.
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'politica;" has other meanings, however, which are more pertinent in the context
of the Bank’s Articles. Since these Articles recognize the relevance of
economic cqnsidefaticns but exclude political ones, they must assume a clear
distinction between the two. The more relevant meaning of the excluded
political factors should therefore be found in what the Oxford Dictionary
defines as "belonging to or taking a side in politics or in connection with the

59

party system of government; in a bad sense, partisan; factions" as well as

~the political principles, convictions, opinions or sympathies of a person or
party."60 This would include many issues which fit under what has been called
*+he art and practice of running a country or governing",sl but should exclude,
for the purposes of the Bank’s Articles, such typical economic and technical

&R or more generally the

issues as the "management of money or the finances"
efficient management of the country’s resources. Such latter issues, while they

may have obvious political connotations, readily represent “"economic

considerations”, both in ordinary language and in the Articles’ context.

Second: Possible Entanglement of Economic and Political Considerations:

Economic considerations may be easy to insulate from political ones in the
context of the financing of specific projects, the main function of the Bank
under its Articles. The Articles assumed that project feasibility would not be

judged by the staff’s or the Executive Directors’ partisan political preferences

id.

6014,

61P.H. Collin, Dictionary of Government and Politics 154 (1988).

62Oxford English Dictionary, supra note 55, at 831.
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but by technical, economic considerations such as the project’s financial and
economic rates of return.63 But economic considerations in their broad sense
do extend to the manner in which the state manages its resources, and may thus
become difficult to isclate from political considerations, especially in "policy
based“'lending. To ensure that economic considerations will prevail in all the
Bank’'s decisions, the Articles provided that a "competent committee” consisting
of an expert selected by the governor in whose territories the project is
located and "one or more members of the technical staff of the Bank" would

64 As a further

carefully study every loan proposal and recommend it accordingly.
safequard, they provided for the establishment of an Advisory Council of not
less than seven persons "including representatives of banking, commercial,
industrial, labor and agricultural interests, and with as wide a national
representation as possible,” to "advise the Bank on matters of general

policy."65

The authors of the early drafts of the IBRD Articles, and particularly the

two main progenitors, Harry D. White of the U.S. and Lord Keynes of the U.X.,

630ne basic agssumption made by the Articles which has not materialized in
fact, was that the main business of the Bank would be in the form of guaranteeing
or participating in loans made by private lenders who, it was further assumed,
would naturally be driven by financial and economic motives, not by political
ones.

64§g§ Article III, Section 4(iii) and Article V, Section 7 of the IBRD
Articles of Agreement, and Article V, Section 1(d) of IDA’s. Emphasis added.
The committee mentioned in these provisions is referred to in Bank practice as
the "Statutory Committee”.

65article V, Section 6 of the IBRD Articles (which has no counterpart in
the IDA Articles). Such an Advisory Council has not been convened since 1950,
however. Experience with the first Council led the Executive Directors to
request a further study which does not seem to have been made as yet.
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;are indeed cognizant of the possible interaction between economic and political
factors. They meant, nevertheless, to emphasize the impartiality of the
institution when it came to political ideologies and interests, and to highlight
instead its apolitical character and universality. In his first drafts, Mr.
White provided that the Bank and its officers "shall scrupulously avoid
interference in the political affairs of any member;" this emphasis remained in

66

the draft submitted to the Bretton Woods Conference. Lord Keynes added

another paragraph to the latter draft stipulating that the Bank would act "in

7 The draft of what is now Article IV, Section 10 of the

strict impartiality“.6
IBRD Articles was accepted at Bretton Woods without any debate on its content;

its scope was only broadened to cover all the Bank’s decisions, as explained

earlier.

Third: How Realistic is the Prohibition of Politica onsiderations in an

Inter-Governmental Institution?

This question was raised during the preparation of the provisions of the
Article prohibiting political considerations and excluding political influence
(Article IV, Section 10 of the IBRD Articles of Agreement), aﬁd later on in the
U.S. Congressional Hearings which preceded approval of the Bretton Woods Act.

The fact that it was not raised in the Bretton Weoods Conference itself, or in

66Seg Document 169 SA/2 dated July 6, 1944, Article V, Section 11 (U.S. IV,
19). Proceedings of the Bretton Woods Conference, gupra note 44, at 190-91.
Emphasis added. -

57;g. at 202. Emphasis added. Later on, on the occasion of the Inaugural
Meeting of the Pund and Bank at Savannah, Georgia, in March 1946, Lord Keynes
warned that "[i]f these institutions are to win the full confidence of the
suspicious world, it must not only be, but appear, that their approach to every
problem is absolutely objective and oecumenical without prejudice or favour."
Quoted in R.F. Harrod, The Life of John Maynard Keynes 632 (1951).
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the Board of the Bank when it approved the charters of all the Bank affiliates,

68

where almost identical language is used, is significant in indicating that

member states agreed to obligate themselves to insulate these financial
institutions from political considerations in order to protect them, and their

members, from the vagaries of politics in their varied and broad membership.

In early 1944, before the draft submitted to the Bretton Woods Conference
was finalized, the U.S. Treasury prepared a "Questions and Answers" paper

explaining its earlier draft articles which included the original provisions

69

against political activities. The last question in this document was phrased

as follows: "Will it be possible for the Bank to avoid making loans based
chiefly on political considerations?" Interestingly, the document provided the
following answer which is quoted here in full:

"The Bank is designed to be an international economic agency
to facilitate productive international investment without regard to
political considerations. In deciding on loan applications, the
Bank is not to be influenced by the political character of the
country requesting the credits. This provision is part of the
general requirement that the Bank shall scrupulously avoid
interference in the political affairs of member countries (IV-19).

The greatest assurance that the operations of the Bank will
be based exclusively on economic considerations is given in the
provisions of the proposal. The Bank may guarantee, participate in,
or make loans only for a specific project or program that has been
investigated by a competent committee and has been approved as one
that will increase the productivity of the borrowing country and for

68See Articles V, Section 6 of IDA’'s Articles of Agreement, Article III,

Section 9 of the IFC’s Articles and Article 34 of the MIGA Convention. For
- reasone related to MIGA's business, this latter Article prefaces the provision
requiring that only economic considerations be taken into account (in Article
34) by the phrase "without prejudice to the right of the Agency to take into
account all the circumstances surrounding an investment."

6%g.9. Treasury, Questions and Answers on the Bank for Reconst;ﬁbtion and

Development (February 24, 1944).
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the servicing of which the prospects are favorable (IV-1-c). The
investigating committee is to consist of experts selected from the
technical staff of the Bank and one expert selected by the country
applying for the loan. With these requirements, no loan can be made
to a country for other than purely economic purposes, and the
standards which prospective borrowers must meet are those which
protect the economic interest of lender and borrower.

The character of the Bank’s operations should give further
assurance that political considerations will not affect the
decisions of the Bank. The greater part of the Bank’s operations
will be directed toward encouraging and facilitating international
lending by private investors. While the Bank would generally be
prepared to guarantee or participate in loans approved by the
technical committees, it would exert no pressure on private
investors to undertake such locans. It is reascnable to assume that
private investment institutions would not give weight to political
factors, except as the stability of the government of the borrowing
country affects the risk element in all foreign loans. There is
thus a further check by private investors on all loans guaranteed
or participated in by the Bank.

The -international character of-the Bank is also a protection
against loans made for political purposes as previously discussed
in the answer to Question 15. The Bank itself can have no policy
outside the purely financial sphere. So far as concerns individual
member countries, they do undoubtedly have important international
political interests. However, it would be guite difficult for any
member country to utilize the Bank for the purpose of furthering its
political interests. Each member country is represented on the
Board by one member, and no country can cast more than 25 percent
of the aggregate votes (V-1). Furthermore, the Board is expected
to consult with the Advisory Council on matters of general policy.
The Council is to consist of men of outstanding ability, whose
primary concern would be with economic and financial rather than
with political matters. (V-5).

It remains true that the possibility always exists that
pressure will be exerted to induce the Bank to extend foreign
credits because they are politically necessary. So far as possible,
the draft proposal is designed to minimize such influences in
international lending. We recognize, however, that no set of rules
will of itself completely eliminate political considerations and
that proper limitation of the Bank’s activities depends ultimately
on the character of the men responsible for its operations.

This does not imply that international loans for political
purposes have no justification. Obviously, there will be instances
when loans may properly be made to aid a friendly government. But
such loans should not be made with the aid or encouragement of ‘the
Bank which is exclusively concerned with international investment
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for productive purposes, nor should such loans be made with funds

provided by private investors. Where loans must be made for

political purposes, the funds should be provided by the interested
government or governments, without requiring either the Bank or
private investors to assume the risks inherent in such loans.”

A similar reply was given by the U.S. Secretary of the Treasury, when
asked during the Senate Hearings by Senator Taft whether he thought that "when
a Board is set uﬁ, composed of the great nations and the small nations of the
world, they are not going to be affected by politics about the making of a loan

1

to a nation?"7 When addressing the practicality of this matter Secretary

Morgenthau emphasized again that "the institutions will carry out their work as

far as it is humanly possible to do it and - it depends on the people running

it - on a striectlvy business 1::as:|‘.s."72

It is noteworthy that while guestions were raised regarding the
practicality of insulating the Bank from political interventions by members and
their representatives, the importance of preserving the international and
apolitical character of the duties of the President and staff has never been
called into question. Such an international character can hardly be maintained,

however, if members do not honor their duty, also stipulated in the Articles,

TDLQ. at 75-77. Emphasis added. The provisions of the earlier draft
referred to in this answer which mentioned the expert committee and the Advisory
Council have survived in the Bank’s Articles (Article III, Section 4(iii) and
Article V, Section 7 on the loan committees, and Article V, Section €& on the
_Advisory Council), unlike the provision regarding the maximum votes a country
could cast. The purpose of the latter provision has been served, however,
through the allocation of shares and the provision on "preemptive rights”.

71See Senate Hearings on H.R. 3314 (B) June 1945, at 15.

72;g. Emphasis added.
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ia refrain from attempts to influence the President and staff in the performance

af their work.

The practice of the Bank may have seen instances where the ideals of the
Articles have not always been fully met and where political considerations may
have influenced Bank decisions in varying degrees of‘subtlety. Executive
Directors may have also voted at times on politically motivated instructions.
The Bank’s General Counsel, past and present, have stated that there was no
legal remedy available to the Board to challenge a vote on the basis of

73 None of this, however, changes what is

unexpressed political motivations.
stated in the Bank’s Articles. Nor does it provide a legally acceptable basis

for its violation.

3. Political Considerations of Possible Relevance Due to their Direct
Economic Effect or to Binding International Obligations

The Bank and its officers are thus required not to interfere in the

political affairs of members and to take only economic considerations into
account. Yet, internal or external political events may have significant direct
economic effects which, due to their economic nature, may properly be taken into
consideration in the Bank‘s decisions. Situations may also develop where
political events lead to the creation of obligations for the Bank or its members
which cannot be ignored in the Bank’s decisions. Both areas require
~eclarification in order to establish their consistency with the Articles’

provisions.

73Sge the legal memorandum referred to supra note 43, at 6.
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ﬂi) The degree of political instability of the government of a member
requesting a loan and of the security of its territories could be such as to
affect the development prospects of the country including its prospective
ecreditworthiness. Political changes may also affect the borrower’s ability to
keep its commitments under a loan agreement or the ability of the Bank to
supervise project implementation or to evaluate the project after its
completion. As a result, partial or full foreign occupation of the country’s
territories or civil strife in such territories cannot be deemed irrelevant to
the Bank'’'s work aimplylbecauae they are of a political nature. Bank lending in
such circumstances may run counter to the financial prudence reguired by the
Bank’'s Articles (Article III, Section 4(v)). It may also threaten the standing
of the Bank in financial markets or otherwise adversely affect its reputation
as a financial institution. Indeed, the Bank has long recognized that it
"cannot ignore conditions of obvious internal political instability or
uncertainty which may directly affect the economic prospects of a borrower."
This position has been consistently upheld by the Bank’s Legal Department, most
recently in the Legal Memorandum of December 23, 1987.7% 1t is important to
recall, however, that in such situations Fhe Bank would still be taking into
account relevant economic considerations; political events would represent only

the historical origins or the causes which gave rise to such considerations.

ii) In addition to the above practical possibilities, other situations may

~arise where the Bank becomes legally bound to pay due regard to factors which

74The World Bank, IDA and IFC - Policies and Operations 43 (April, 1968).

75Refarred to supra note 43, at 4 and 6.
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are basically political in nature. Members of the Bank which are also members
cf‘the U.N. are required by the U.N. Charter (Article 48) to carry out Security
Council decisions "directly and through their action in the appropriate
imternational agencies of which they are members." Members’ obligations under
the U.N. Charter prevail over their other treaty obligations, including their
obligations under the Bank’s Articles of Agreement, by force of an explicit
provision in the U.N. Charter (Article 103). The Bank itself is bound, by
wvirtue of its Relationship Agreement with the U.N., to take note of the above-
mentioned Charter obligations assumed by its members and to "have due regard for
decisions of the Security Council under Articles 41 and 42 of the U.N.

4 fwhich cover the binding measures that the Security Council may take

Charter"
to maintain international peace and security). The resultant inability of the
Bank to lend to a member country which is subject to embargo measures imposed
by the Secufity Council falls into this type of situation. The Bank’s Board of
Governors, by a resoluticn dated September 13, 1951,77 unilaterally undertook
ta have the same due regard for the U.N. General Assembly resolutions made

78

pursuant to its "Uniting for Peace" resclution of that year (presumably on the

basis that such resclutions were equivalent to Security Council decisions taken

75Article VI(l) of the Agreement Between the United Nations and the
International Bank for Reconstruction and Development, Nov. 15, 1947, 16 U.N.T.S.
346 (see also 394 U.N.T.S. 222 for the similar agreement with IDA).

7-’Rasc:'lut:.i.c:u'x No. 64 adopted by the Board of Governors at Sixth Annual
Meeting, World Bank, Sixth Annual Meeting of the Board of Governors, Summary
Proceedings 26 (1951).

" "Uniting for Peace" Res. 377 (V), 5 U.N. GACR, Supp. 20 {A/l?f%) 10-12,
Resolution adopted on the Report of the First Committee (1950).
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under Articles 41 and 42 of the U.N. cha:x:ter).79

I+ should be noted in this respect that the Bank refused, when the

"occasion arose in the 1960s, to extend the same treatment to other resolutions

of the U.N. General Assembly, which are normally deemed to be recommendations,81
invoking in this respect its Articles’ provisions prohibiting political
activities as well as the provisions of the Bank‘s Relaticnship Agreement with

2 Under this latter Agreement each organization is prevented from

the U.N.®
presenting formal recommendations to the other without reasonable prior
consultation. Furthermore, the U.N. "recognizes that the action to be taken by

the Bank on any loan is a matter to be determined by the independent exercise

of the Bank’'s own judgement in accordance with the Bank‘s Articles of

79The controversial "Uniting for Peace" Resolution was adopted to enable
the General Assembly to act as organ for the maintenance of international peace
and security when the Security Council fails to fulfil this task due to the
exercise of the veto power by one of the five permanent members.

80por a detailed account of this episode, prompted by the adoption of the
U.N. General Assembly of resolutions in 1966 requiring the Bank not to give
financial assistance to South Africa and Portugal, see, Shihata, The World Bank
and Human Rights = An Analysis of the Legal Issues and The Record of Achievement
17 Denv. J. Int’l L. Pol. 43 et seg. (1988); Kneller, Human Rights, Politics and
the Multilateral Development Banks, 6 Yale Studies in World Public Order 362

(1980); Marmorstein, World Bank Power to Consider Human Rights Factors in Loan
Decisions, 13 J. Int’l. L. & Ec. 113 (1978); Whiteman, 14 Digest of International
Law 1004 et seg. (1970); Bleicher, U.N. v IBRD: A Dilemma of Functionalism, 24
Int’l Organizatiom 31 (1970). '

BlFor a recent treatment of the legal nature of U.N. General Assembly
resclutions, a controversial subject in certain respects, gee, 62/2 Annuaire de
1’Institut de Droit International, Premiere question: The elaboration of general

‘multilateral conventions and of non-contractual instruments having a normative

function or objective = Resolutions of the General Assembly of the United
Nations, M.K. Skubiszewski, Rapporteur, 65-126 and Resolution adopted, 274 et

seqg. (1587).

82 See supra note 76.
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Agreement." The Agreement explicitly provides that "[t]he United Nations
recégnizes,_therefore, that it would be sound policy to refrain from making
regommsndations to the Bank with respect to particular loans or with respect to
terms or conditions of financing by the Bank." The Bank has recognized only
that the U.N. and its organs "may appropriately make recommendations with
respect to the £echnica; aspects of. reconstruction or development plans,

83 These latter provisions are also consistent with

programmes or projects.”
Article 1 of the same Agreement which states that "[b]y reason of the nature of
its international responsibilities and the terms of its Articles of Agreement,
the Bank is, and is required to function as, an independent international
organization." Indeed, under its own Articles of Agreement (Article V, Section
8) the Bank is required to cooperate with any general internaticnal
organization, such as the U.N., provided that "[a]ny arrangements for such
cooperation which would involve a modification of any provision of this

Agreement may be effected only after amendment to this Agreement under Article

VIII".

While the Bank‘’s position on this matter has prevailed in the context of
the controversy which arose in the 1960s over lending to South Africa and
Portugal, it may be interesting to note that the U.N. Legal Counsel at the time
contended that the prohibition of political activities under thg IBRD Article
IV, Section 10, did noﬁ relate to criteria involving the international conduct

of a state affecting its fundamental obligations under the U.N. Charter and that

what was prohibited was interference in the internal political affairs of the

83
added.

Article IV (3) of the Relationship Agreement, gsupra note T Emphasis
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Bank members and discrimination against a member because of the political

84 However, there was no disagreement during that

character of its government.
episode that internal political affairs which have no seriocus international

dimensions were outside the scope of the Bank’s work.

The latter remark is of particular interest with regard to the issue of
human rights violations and their effect on Bank lending. At least one member
of the Bank has enacted legislation authorizing and instructing its Executive
Director in the Bank (and in a number of other international financial
institutions) to "oppose"™ any loan or other form of financial or technical
assistance to any country with "a pattern of gross violations of internationally
recognized human rights" or which "provide refuge to individuals committing acts
of international terrorism by hijacking aircraft,” unless, in all such cases,"
such assistance is directed specifically to programs which serve the basic human

85 However, the Bank’'s practice, which

needs of the citizens of such country."
may have been recently subject to some interruption in the Bank’s Board, has

been to the effect that the degree of respect paid by a government to political

8450e 21 U.N. GAOR 4-20, U.N. Doc. A/C. 4 SR1653 (prov. ed. 1966). A
gimilar position has been upheld by Bleicher, sgupra, note 80, at 31 and
Marmorstein, supra note 80, at 127-31, but not by Kneller, supra note 80, at 418-
21.

Bsggg Section 701 (a) and (f) of the International Financial Institutions
'Act, as amended, in U.S. Senate, U.S. House of Representatives, Legislation on
Foreign Relations through 1988 at 153-56 (1989). For the legislative history of
this provision, gee Shihata, supra note 80 at 45 et seg. The history of PLS95-
118 makes clear that the U.S. Executive Director can "oppose" by abstaining,
voting "present" or taking any action other than voting "yes". See Senate
Conference Report No.95-363 at 101 (July 26, 1977).
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End civil rights (as opposed to economic rights),86 cannot be considered in
itself a basis for the Bank’s decision to make loans to that government.
Viglation of political rights may, however, reach such proportions as to become
a Bank concern either due to significant direct economic effects or if it
results in international obligations relevant to the Bank such as those mandated

by binding decisions of the U.N. Security Council.

Iv. THE BANK'S MANDATE IN RELATION TO ASPECTS OF GOVERNANCE IN ITS

BORROWING MEMBER COUNTRIES

G Defining the Issue

In its full sense, "governance" covers the manner in which a community is
managed and directed, including the making and administration of policy in

matters of political control as well as in such economic issues as may be

87

relevant to the management of the community’s resources; it conveys the same

a8

meaning as "government" which is a "more modern word for governance”. There

is thus some overlapping between the meanings given to the words "gocvernance"

85§gg a clear distinction between the two categories of human rights in the
two separate conventions prepared by the U.N. to ensure their protection: the
International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966,
993 U.N.T.S. 3 and the International Covenant on Civil and Political Rights, Dec.
16, 1966, 999 U.N.T.S. 171. See also United Nations, Human Rights: a
compilation of internmational instruments 3 et seg. (4th ed, 1983}).

87§g§ several definitions to this effect in the Oxford Dictionary, supra
note 55, at 1181 and in Webster’s New International Dictionary of the English
-Language 1083 (2nd Edition, 1948).

881he concise oxford Dictionary 530 (5th ed. 1964); more recent dictionaries
simply refer to the definition of "government", see e.g. Webster’s Ninth New
Collegiate Dictionary, 529 (1990). The more comprehensive dictionary cited supra
note 55, at 1181 states that "in the main [the word ‘government’] may be
considered to have superseded governance."
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‘and "economy",89 and more so between the meanings of "governance" and
"politics".90 Each of these three words no doubt evoke in their broad meanings
gquestions which may readily fit under the other. Not only is "the political

91

agenda full of economic issues”, the economic agenda inevitably raises

political questions and the governance agenda ig full of both types of issues.

The possible broad meanings of "governance"” and the different intentions
of those who call on the Bank to take it into account indicate the importance,
as well as the difficulty, of drawing a clear distinction between two sets of
aspects of governance: (a) those which are related to the Bank’s purpose as
stated in i#s Articles and are not excluded by provisions in these Articles and
(b) such other aspects which represent prohibited "political considerations.”
Notwithstanding the difficulty of making this distinction, it has to be made by
the Bank, if it is to take certain governance issues in its borrowing members
into account while avoiding the risk of viclating its Articles. An appropriate
distinction may also obviate the need for the amendment of the Articles from
the viewpoint of those Bank members who attach at present particular importance

to governance issues in borrowing countries.

The remaining part of this memorandum is meant to enable the Executive
Directors to agree on ways in which the Bank may address certain aspects of

governance without having to face either of the above-mentioned possibilities.

agSee, e.g., definitions in the Oxford Dictionary, supra note 55, at 831
and 1181. '

9014, at 831 and 2228.

915amuelson & Nordhaus, Economics 11 (1989).

-
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It is perfectly clear that the Bank’s purpose is not to substitute itself for
the peoples and governments of its borrowing member countries in deciding how
these countries are to be governed. This might be a task for a world
government, not the World Ban;:. Nor do the Bank’s purposes allow it and its
staff to be involved in the political reform of its borrowing countries, no
matter how badly neéded such a reform may be. The issue at hand is simply to
identify aspects of governance which are relevant to the Bank’s work and may
therefore defensibly fall within its mandate, and aspects which are clearly
political considerations which cannot be taken into account without breaching
the Bank‘s Articles. Such identification will make it possible for the Bank to
determine the governance issues it may formally take up in its dialogue with
borrowing countries and appropriately address in its operations, and the issues
it should ignore in its work. High risks are involved in failing to make a

correct distinction in this respect.

Before attempting to make such a distinction, it may be important to
separate this matter from another issue with which it may be confused, that is

the Bank's freedom to acquir evant knowledge of the political situation in

its borrowing members and to gain insight as to the underlying social and
cultural factors behind such a situation. Acquiring this knowledge is not only
legitimate; it is essential for the Bank‘’s ability to provide usgful advice on
policy reform in the‘economic and social sectors. Without it, the Bank’s
assessment of the feasibility and effects of this type of reform may be grossly
distorted. For instance, in areas such as the reform of the legal and
regqulatory framework for private sector activities, lack of such knowledge could

L)

easily lead to misguided advice with long term economic consequences. Knowledge
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of the political situation may also be necessary in the assessment of the
couﬁtry’g creditworthiness and of the ability of a certain government to carry
out its obligations under a specific loan or of the Bank’s ability to supervise
the project to be financed by the Bank. lg;neloping_sushmknew;edqe should not
however -mean; Ln my view; permitting Bank staff to enter into a dialogue with
the political parties in the»caunt:g_consasnad—wétheaththa_concurfence‘cf“fhé
gcnaznmantv—an—aeems-ta”HEvE“bEen-recentiqriuggasted—in-a-Bank-document.’f} The
Bank should be careful, in building up its knowledge of the political situation,
not to interfere, or give the impression of interfering in the political affairs
High paofite = . . ' . <
of its members. Unchecked contacts with political parties, especially
opposition parties, may easily give this impression, unlike the contacts with

@9, X

experts and professional associations.

2a Agpects of Governance Beyond the Bank‘’s Mandate

The earlier discussion in this memorandum and the clarification of the six
requirements provided for in the Bank‘’s Articles in respect of political

considerationsg3

should make it clear that the following activities are legally
prohibited by the Bank’s Articles and thus may not be carried out under the

guise of promoting "good governance":

925ee OED, Annual Review of Evaluation Results 6-26 (1990) where-it states: X

."The Bank needs not only to be familiar with the programs of the competing
parties or groups in a member country, but also to maintain a 'low-keyed contact
with them all, to assure broader understanding of the Bank's views, appreciate
the views and programs of the country‘s competitors for power, and help assure
continuity in the lending program.”

93see supra pp. 16-20.
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i) The Bank should not be influenced by the "political character® of the
member. It should therefore be of no relevance to the Bank if the country
concerned is a member of a particular political bloc or professes a particular
political ideology. It should be immaterial to the Bank if the country is a
kingdom or a republic, follows a Western-style or another form of government or
has a parliamentary or a presidential system. There is nec evidence that
economic growth would be achieved only under a political system which is more
familiar to the Bank staff or is ideologically preferred by certain of its
members. Oon the contrary, rapid economic growth has taken place "within a
variety of political systems and with quite different ranges of public

24 Regardless of how simplistic it may be to attempt to introduce

policies”™.
pelitical transformation through the conditionality of external lending, such

conditiconality would not in my view be consistent with the explicit provisions

of the Bank’s Articles of Agreement.

The general prohibition stated above is subject to the gqualification
mentioned earlier in this memorandum. Economic considerations are relevant to
the Bank‘’s decisions, even when they have political causes or origins. The
linkage between such economic considerations and peolitical factors cannot be
presumed, however. It must be clea;ly established in each case where it is

alleged to exist, as will soon be explained further.

94Pye, Aspects of Political Development 34 (1966). The same conclusion has
been recently confirmed by extensive research. See Sirowy & Inkeles, The Effects
of Democracy on Econcmic Growth and Inequality: A Review, 25/1 Studies in
Comparative International Development 126-157 (1950).
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ii) The Bank should not interfere in the domestic or foreign partisan politics

of any member. It should not favor one political party over another or one of
.competing political candidates in national or provincial elections. It should
deal with the government in charge and act impartially with regard to the
differen£ political factions in the country, even if the Bank staff happens to
believelthat a certain faction is likely to be more understanding of Bank
policies. And it should not attempt to influence the direction of the political

foreign policy of the borrowing country.

iii) The Bank, as coordinator of foreign assistance for a given country, should
not act on behalf of donor countries in influencing the recipient countrv's
political orientation or behavior. It should concentrate on maximizing the

effectiveness of aid efforts, avoiding duplication and inconsistencies and
enhancing the volume and quality of assistance. Such beneficial role which is
appreciated by both donors and recipients should not, in other words, result in
giving the Bank staff a different, unauthecrized role as political messengers
for donor governments. Nor should it allow the political preferences or ideals
of bilateral donors to color the Bank’s own judgments and decisions. A clear
line has therefore to be drawn between the Bank’s coordinating role, which must
be guided only by considerations of aid effectiveness and efficiency, and any

conduct which makes the Bank a source of political influence or pressure.

iv) More generally, the Bank should not allow political factors or events (no

matter how appealing thev may seem to be) to influence its decisions unless, asg

explained earlier, it is established that they have direct and obvious economic

-

effects relevant to its work. This judgment must be reached as a result of the
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Ebjéctive analysis of the Bank’s staff, not in response to political pressure
from a member or members or in application of unestablished development
doctrines or theories. The staff have to establish the case for the direct
economic effect in a clear and uncontroversial manner. For it to be taken into
account, such economic effect has to be preponderant; a question which is
traditicnally considered as "political"” éannot be turned into an economic issue
just because of minor possible economic effects. It should be recalled that it
is only the economic considerations which are relevant to the decisions of the
Bank, as Article IV, Section 10 of the Bank’s charter explicitly stipulates.
To ensure consistency with this provision, when these considerations are
associated with political actions or flow from political events, they have to
be of such impact and relevance as to make them a Bank concern. Even then, the
Article’s provision requires the Bank to weigh such economic considerations
impartially in order to achieve the Bank’s purposes, not in order to satisfy

political preferences or ideals.

v) Equally important, the staff should not build their agsessment on the

possible reaction of any Bank member to their analysis. Interference by Bank

members in the staff analysis would form an undue attempt to influence the
staff ‘s discharge of their international duty and is'explicitly prohibited under
the Articles. 1In particular, the Bank should not take a positién for or against
lending to a particular member or for a particular project simply because such
~member or project is likely to be favored or oppo;ed by other members. Each
Executive Director is freg to vote on loan proposals as he may deem fit; he is
not to interfere, however, with the way the President, officers 3nd staff

prepare such proposals for submission to the Board. Consultation with Executive
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'Directcrs on proposed loans or policies should not be taken as an occasion to
impose a position on the President or staff as to whether the proposal should
be made or on the specific features of such a proposal. The President should
be able to decide what position to take.in light of the consultation, realizing
that it is the Board as a whole which will finally decide on the matter.
Attempts by a member or members to impose a certain position before a specific
‘proposal was submitted to the Board in a formal meeting would not, in my view,
be consistent with the Articles’ requirement of non-intervention in the

discharge of the duties of the President and staff.

ds Aspects of Governance Consistent with the Bank’s Mandate

One key to determining the aspects of "governance" which are relevant to
the Bank‘’s work and consistent with its mandate is to be found in a definition’
given to this term in contemporary English which sums up what is mostly intended

95 not in

by those who use it in the Bank. This is the meaning of "good order",
the sense of maintaining the status quo by the force of the state (law and

order) but in the sense of having a system, based on abstract rules which are

actually applied and on functioning institutions which ensure the appropriate
application of such rules. This system of rules and institutions is reflected
in the concept of "the rule of law", generally known in different legal systems

and often expressed in the familiar phrase of a "government of laws and not of

955ee Oxford Dictionary, supra note 55, at 831. According to .Webster’s
Dictionary, supra, note 87, at 1083, the word means also "good conduct"; "self-
control”.
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Concern for rules and institutions is particularly relevant to a financial
institution which at present does not only finance projects but is also deeply
involved in the process of econcmic reform carried out by many of its members.
Reform policies cannot be effective in the absence of a system which translates
them into workable rules and makes sure they are complied with. Such a system
assumes that: a) there is a set of rules which are known in advance, b) such
rules are actually in force, ¢) mechanisms exist to ensure the proper
application of the rules and to allow for deparﬁure from them as needed
according ta established procedures, d) conflicts in the application of the
rules can be resolved through binding decisions of an independent judicial or
arbitral body and e) there are known procedures for amending the rules when they

no longer serve their purpose.

The existence of such a system is a basic requirement for a stable
business environment; indeed for a modern state. In its absence, the elements
of stability and predictabilgtx,.so basic to the success of investment, will be
lacking and the fate of enterprise, like that of individuals, will be left to

the whime of the ruling individual, family or elite. Such absence will also

96'rhia phrase seems to be derived from the Massachusetts Constitution (Part
the First, Article XXX) of 1780 which spelled out the principle of separation
of powers "to the end [the government] may be a government of laws, and not of
‘men.” It has since been quoted in many decisions of the U.S. Supreme Court,
beginning with its decision in Marbury v. Madison, 5 U.S. 137; 2 L Ed. 609,
February 1803. The concept is known in other legal systems as well under
appellations such as the "supremacy of law", although not always tied in other
systems to the separation of powers principle. It has played a particularly
important role in the evolution of the natural law doctrine and in the Islamic
legal system, among others.
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}eflect a general lack of social discipline which could render meaningless any

4 97
process of economic reform.

A system which has the basic elements explained above addresses the
processes of the formulation and application of rules, rather than their
substance. Such pfocasses are meant to serve several objectives, among which
the economic objective figures prominently. The substance of rules will of
course reflect the policies of each government and should be based on its
choices and convictions. The Bank may assist, if requested, in the design of
policies related to igs fields of competence and its mandate. It is also free
to condition the disbursement of its lcans on the adoption of agreed economic
policies. This is different, however, from the above-mentioned institutional
process for thg formulation and application of rules as a prerequisite of

economic reform and stability.

The emphasis placed on rules and institutions should not be seen as a call
for excessive regulation or for rigid procedures. On the contrary, experience
shows that such excesses lead to abuses of power and invite corruption and
evasion, with negative effects on the development process. Rather, an

appropriate system of a rule of law only ensures that both the application of

9-"'I‘h:i.s point is well summarized in G. Myrdal, The "Soft State" in
Underdeveloped Countries, 15 UCLA L. Rev. 1118 (1968) where he defines “soft
-development™ as "a general lack of social discipline.., signified by many
weaknesses: deficiencies in.. legislation and, in particular, in law observance
and enforcement; lack of cbedience to rules and directives handed down te public
officials on various levels; frequent collusion of these officials with powerful
persons or groups of persons whose conduct they should regulate; and, at bottom,
a general inclination of people in all strata to resist public controls and their
implementation.” Id. at 1120.
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gnd departure from existing rules should follow processes that are not only

known in advance but also provide safeguards against arbitrariness and

subjectivity.

Nor should this approach to governance issues be seen as unduly
legalistic. The requirements of a system of rules and institutions and in

I8 are complex matters which

particular the issue of compliance with the rules,
require multi-disciplinary studies which the Bank will do well to undertake, if
it is to give the issue of governance adequate attention. They represent such

important prerequisites of sustainable development, especially in market

economiea,99 as to warrant further elaboration here through examples.

98 published writings on compliance include contributions by lawyers,
sociologists, economists, anthropologists and others. They identify, inter alia,
issues of knowledge of the rules, opportunity and capacity to obey them,
likelihood of apprehension, perceived severity of sanctions, example given by
officials and elite, perceptions of non-compliance by others, feelings of guilt,
moral acceptability, fairness of the rules, economic interest, reciprocity,
inducement, social habits, degree of popular participation in rule-making, etc.
See generally, Securing Compliance: Seven Case Studies (M.L. Friedland ed. 1990};
M. Posner, Economic Analysis of Law (1986); R.B. Seidman, The State, Law and
Development (1978); O.R. Young, Compliance and Public Authority (1979);
Compliance and the 1aw‘(Krislov, Boyum, Clark, Shaefer & White eds. 1972).

9 This is best illustrated in the writings of Max Weber where he stressed
the relationship between "rational law" and economic development especially in
the industrialization of Western countries. See M. Weber, Economy and Society
(1968) (English translation of Wirtschaft und Gesellschaft, first published in
1921). See also Friedmann, Legal Rules and the Process of Social Change, 19
Stanford Law Review 791 (1967): "A market economy and a free society both impose
upon the legal system a high demand for operational certainty in parts of the
law which regulate important aspects of the conduct of everyday life and everyday
business.™ Id. at 792.
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Examples of Relevant Issues of Governance

Both in its investment lending and in its lending in support of econcomic
policy reform, and especially in the contex£ of the latter, the Bank may thus
addﬁess issued of governance, other than those excluded above, to the extent it
deems relevant to the success of the project or program involved. The following
main aspects of relevant governance issues will illustrate how this subject may
appropriately be addressed in the Bank’'s policy dialogue and in its loan
conditionality. It should be made clear that while these aspects are consistent
with the general framework elaborated above, they stand short of the broader
coverage of governance which has appeared in some Bank staff papers and which,
in my judgment, exceeds the Bank‘s mandate. All the following aspects relate
to the degree and guality of the state’s intervention in running the economy and
are deemed to have a direct effect on investment prospects. They cover
governance as a gquestion of "good order"” in the management of a country’s
resources through rules and institutions, rather than the exercise of political

power to manage its affairs generally.

i) Civil Service Reform. The Bank has long been invelved in institution
building and human resource development and is increasingly called upon to
enhance its activities in these areas. Concern for an efficient and honest
civil service represents another aspect of this involvement . it is axiomatic
that the effective maﬁagsment of a country’s economy depends not only on the
_paliciea it follows but alsc on the institutions which translate these policies
into action. Support of civil service reform may in certain cases take the form
of assisting a country in reorganizing its administrative structures or studying

-

its decision-making processes. It may even go into the restructuring of its
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;ntire civil service with a view to introducing efficiency or eliminating or
reducing corruption in a situation where the deterioration of c¢ivil
administration has reached unusual dimensions. The direct relevance of a sound
and efficient civil service to the success of state enterprises as well as

100 i3l service reform may

private sector development is well established.
thus be assisted by Bank loans both in the form of project or non-project
lending. If such assistance is deemed by the Bank to be required for the
implementation of economic reform and the promotion of investment and is

provided at the request of the country, it obviously cannot represent an

unauthorized interference in the country’s political affairs.

ii) Legal Reform. The Legal Department paper on the Role of Law in Private
Sector Develépment,.circulated to the Executive Directors last year,lol has
shown the importance of having an appropriate legal system, properly
administered and enforced, for creating an environment conducive to business
development. The transformation of economies from command to market systems

cannot in particular be successfully achieved in the absence of workable,

comprehensive legal infrastructures.lo2 In an earlier treatment of this subject

100514 Bank, World Development Report 1983 at 101 et seg. and B. Nunberg
& J. Nellis, Civil Service Reform and the World Bank, PRE Working Paper Series
422 (May 1990). '

lalThe Role of Law in Private Sector Development; Implications for the

Bank’s PSD Action Program, Discussion Paper, Legal Department (November 1989).

10255 point is clearly made in the Bank’s papers on reform in socialist

economies. See, e.g., From Socialigm to Private Market Economy: Issues and
Preliminary Lessons of Experience (Rugust, 19%0). A book on the Principles of
Soviet Law published in the 19208 quoted Stalin as stating that "As the market
declines, legal regulation and law itself lose their importance”. Quoted in

Izdebski, Legal Aspects of Economic Reform in Socialist Countries, 37 Am. J.
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I had the occasion to point out that:

"The legal system may be generally unresponsive to the needs of
important parts of the community, including the business community.
Laws and regulations may be complex, deficient, unwritten or non
existent. Rule-making, whether in the form of legislation,
regulations or minor decrees and directives may not be based on
comprehensive data and analysis and are often influenced by vested
interests and inter-personal considerations. The civil service in
charge of administering the laws and regulations may be poorly
trained and motivated. Delays, red tape, uncertainty and corruption
can result. The court system and judiciary may follow protracted
procedures resulting in unreascnable delays and may be unable to
enforce judgements. No system of commercial arbitration may exist.
Even minor commercial disputes may remain unresolved for years. The
local legal and accounting professions may be underdeveloped or,
given the excesses of the regulatory framework, may perceive their
role as agents of avoidance or evasion of binding rules. This
gsituation makes investment decisions more difficult and costly for
domestic and foreign investors alike."

Legal reform requires profound knowledge of the ecbnomic and social
situation in the country involved and can only be useful if it is done by the
country itself in response to its own felt needs. The Bank may favorably
respond to a country’s request for assistance in this field, if it finds it
relevant to the country’s economic development and to the success of its lending

strategy for the country.lo4

Comp. L. 703, 705 (1989).
103
1990).

Shihata, Law and the Development Processg, 9 The Bank’s World 12 (March,

- 104 See recent examples in credits: Cr. No. 2162 (Central African Rep.) SAL
III, July 2, 1990; Cr. No. 2090 (Senegal) SAL IV, February 9, 19%0; Cr. No. 2023
(Benin) SAL, May 26, 1989; Cr. No. 2005 (Ghana) SAL II, May 1, 1989. The Bank
is financing a comprehensive package of legal assistance in Guinea under Cr.
1963GUI, Nowv. 29, 1988, and is administering a UNDP project in Laos which
includes a component for the development of its legal framework for business
activity.
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The importance of legal reform to economic development is not limited to
the stability it confers on contraétual transactions and the predictability it
gives to the treatment of property rights and management-labor relations; it
extends to the essential requirement in any orderly economic activity of having

waorkable rules and making sure they are objectively complied with.

iii) Accountability for Public Funds. When governments work in the absence of

an adequate system of public procurement, accounting and auditing, substantive
policies and rules can easily miss their social targets and become instead means
for the exploitation of the public to the benefit of bufeaucrats. The laws on
the books will bear little relation to the norms actually followed and the
officials responsible for their applicaticn will become part of a self-serving
circle of beneficiaries. Attempted reforms will prove to be counter-pfoductive
and may only provide further opportunities for abuses and corruption. The
phenomenon is only too familiar in many countries and the Bank’s experience

leaves no doubt as to the importance of public accountability for its reversal.

The Bank is therefore justified, indeed required, to make sure that proper
accounting and disclosure procedures are followed and that adequate auditing,
internal and external, is available for every endeavor in which it is involved.
If it is addressing adjustment of the macroeconomic framework as a whole through
a lending operation, it should be concerned, for the success of such operation,
~with the procedures needed to ensure "economy and eféiciency", especially in the
procurement of goods and services and in the auditing of public funds. These
are not only matters that are mentioned in the Articles as requirements in the

use of the Bank’s loan proceeds, they are cited as counterpart to the political
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‘considerations which are not to be taken into account.

iv) Budget Discipline. Proper budgeting processes are necessary to rationalize

and control public expenditures. Through budgetary planning and execution

governments translate their policies into action. Budgets do therefore raise

important questions of economic policy. They also reflect at times major

political choices. The Bank may take up the issue of budget discipline as a

technical matter in its dialogue with a country with a view to improving that

country’s public finance management, rather than choosing for it how to spend

its public funds. The Bank may also introduce conditionality in its adjustment

loans to ensure that the processes of budget adoption and implementation will

minimize waste and enhance growth. These are economic objectives which fit well

under the Bank’s mandate, even though they are closely related to the political

arena. In fact, the Bank’s concern for budget discipline m%%zcause it to inveshyed
Cize O e Puhli. Crporivin

provide advice or, where appropriate, to introduce loan conditions related toZ Praficen ¥

strengthening budgetary ?lanning and implementation, providing adequate S

Gt fhat allocotions feu laea'r::eeeM f‘:ey Loglors AN a:ﬂauﬂam

information on revenues and expenditures, fand ensuring that public expenditures

i}

will be put to effective use. Considerations of cost-effectiveness, aad economic X
and poverty Aecluction ®

efficiency)thould guide this exercise. However, the Bank cannot, in my view,

oveal . ‘)(

substitute for the constitutionally responsible government in setting}éehe

budgetary priorities. These are to be determined by the political bodies which

/,kare in charge of this function and constituticnally accountable for it. Teo
-

state otherwise, would, in my view, deny governments the essence of appropriate

governance and deprive them of a powerful tool in shaping the future* of their

AR ee Article III, Section 5(b), quoted supra at p. 17.
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societies. For its part, the Bank can of course provide advice on how this

process may best enable the country to achieve its development objectives. Such

advice has recently led in several instances to agreement between the Bank and

certain borrowing governments, in the context of adjustment loans, on such -
@J) St O‘fl ﬁ-ﬂ P\'«iﬁhr_ RV 2} P“W"“) X

matters as tax collection, government expenditures on certain fields,/ wage

levels, the role of the central bank, etc. The Bank may also take into account,

in determining its country lending strategies, the manner in which governments

establish their budget pricrities.

Borderline Cases

The above examples illustrate types of governance issues which may present
themselves as "econcmic considerations” to be taken intc account in the Bank’s
operations. Other issues of a similar character may exist and should be
considered on their merits. The Bank is best advised to consider each issue
with the greatest caution, lest it should find itself involved in areas
prohibited under its Articles of Agreement. As several issues have both
economic and political aspect;, the judgment may depend on the degree of
importance of each of these aspects in the case at hand. A -matter which
involves partisan politics or is traditionally considered political in nature
should not, in my view, be of concern to the Bank, simply on account of some
minor or doubtful economic effects.

One difficult subject, in this respect, is that related to popular
participation as a general requirement. The Bank seems to have realized the
advantages of ensuring adegquate participation of the people affected by or

benefitting from certain projects in the design and implementation of such
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projects. It now regquires consultation with local non-governmental
organizations (NGOs) with respect to environment projects and plans and often

pravides for popular participation in social projects and rural development

programs.

The Bank is also increasingly called upon, mainly by NGOs in developed
cauntries,lDs to condition its lending on having a system of popular
participation in rule-making generally or on the "democratization" of borrowing
countries. While popular participation and democratization are indeed important
goals which developing countries are generally trying to achieve, it is not
clear how these goals may, in the abstract, become an operational concern for
the Bank. There may be some cases where the Bank staff reach the firm
conclusion that compliance with relevant rules in a given community is not
possible without a measure of popular participation in the making of such rules.
In such cases the Bank’s concern with the issue of compliance may substantiate
its pursuit in the policy dialogue with a given country of a form of popular
participation in the making of such relevant rules taking into account the
country’s cultural values and its stage of development. However, to insist, as
a general proposition that each borrowing country should have a Western-style
democratic form of government cannot in my view be reconciled with the Articles’
reguirement that neither the Bank nor its officers should be influenced by the

political character of its members or interfere in their political affairs.

106This has most recently been evidenced by the discussions of the Bank /NGO
Committee during its meeting in Washington, D.C. on Octcber 31-November 1, 1990.
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2 CONCLUSION

This memorandum makes it clear that not all issues related to "governance"
of its borrowing members fall within the Bank's mandate and that such governance
becomes an issue of concern to ;he Bank only in its strict sense of the good

order required for a positive investment climate and for the efficient use of

resources.

The Bank is not authorized to interfere in the partisan politics of its
members or to be influenced by a member’s political ideology or character or
form of government. Indeed, the Bank is prohibited from taking political
factors into account in its decisions. However, when such political factors
lead to direct and cobvious economic results relevant toc the Bank’s work, the
Bank may properly take such results into account as economic considerations
which only happened to have political causes or origins. In such situations,
the effect on the Bank will be more in terms of whether or how to make its new
lending commitments or to disburse under existing lcans, rather than in terms
of allowing the Bank to interfere in, let alone to "govern”, the country’s

political affairs.

The main purpose of this memorandum is to distinguish between different
issues of governance and to orient the treatment of this subﬁect in the Bank
towards the governments’ process of establishing well functioning rules and
institutions for the efficient management of the countries’ resources =-- a
process which should go hand in hand with the investment of capital for
productive purposes. Such a process would ensure that the economy is run

according to a set of objective rules which are known in advance and are
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‘actually in force, that there are procedures in place for amending the rules and
for allowing departures from them when required and that there are efficient
institutions for the application of these rules and for resolving disputes which
may arise in this process. The memorandum clearly explains that the Bank may
as a result address issues like legal reform in a borrowing country, the reform
of its civil service and other institutions as well as the need fo;
accountability and discipline in the use of public funds and, more generally,

objectivity and efficiency in the rules and procedures related to the management

of resources.

Activities with possible economic and political aspects may raise
difficult questions. These should be considered with great caution with a view
to limiting the Bank’s attention to the economic aspects including such
processes as may be clearly required for the efficient allocation and
utilization of rescurces under objective criteria. It is not only that the Bank
staff may not have adequate knowledge in the political arena and are not
accountable to the people of the country for their advice and actions regarding
the political affairs of Bank members; the Bank’s Articles simply prohibit their
interference in such matters. The distinction made in this memorandum, the
concept of functioning rules and institutions introduced above and the Legal
Department’s clearance under the Bank’s normal procedures should be helpful in

providing guidance as to the appropriate framework for Bank action.

The Bank‘’s role as coordinator of the assistance provided by the donor

community to a particular country, a role which is practiced with respect to aid

-

dependent Sub-Saharan African countries in particular, may place the Bank in a
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situation where it has to advise the country about the current thinking of its
donors. It should be careful, however, not to act in this respect as the
conveyer of political messages and not to allow the political orientations of

bilateral donors to influence its own decision-making processes.

The Bank, it should be recalled, is a financial institution which borrows
and lends; it should be concerned with its financial strength and its standing
in the market. This requires it, on the one hand, to avoid the vagaries of
partisan politics and, on the other hand, to be careful that its funds are lent

only for sound and efficient uses. Technical considerations of economy and
efficiency, rather than ideological and political preferences should guide the

Bank’s work at all times. This was the intention of the drafters of the

Articles and is the explicit message of the Articles’ provisions.

There may, of course, be views favoring the inveolvement of the Bank in a
broader set of issues including such attractive matters as political reform and
democratization. These views cannot in my judgement be satisfied without an
amendment of the Articles of Agreement which would broaden the Bank'’s purpose
and digpose of the provisions prohibiting political activities. The Bank, it
has been said, cannot be all things to all people. It is indeed an
international organization, the legal capacity and the mandate of which are
limited by the purposeé stated in its Articles and by the provisions excluding
political considerations. It cannot venture to act beyond its purposes and

statuteory prohibitions without the risk of acting ultra vires (beyond its legal

powers). While the Executive Directors have the power to interpret the Articles

-

of Agreement subject only to a possible review by the Board of Governors if a
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member so requests, they cannot, in my view, correctly interpret the Articles

which explicitly prohibit political activities as authorizing such activities.

Amendment of the Articles is an intentionally onerous process which
requires, in addition to the approval of the Board of Governors, further
approval by member states acting by a high majority of their number and an even

o8 Unless such approvals are obtained and the

higher majority of their votes.
Articles are amended for the purpose of engaging the Bank in the political
reform of its members, a highly controversial proposition, the Bank may not, in

my view, exceed the framework outlined in this memorandum for addressing

governance issues.

1°7See Article IX of the IBRD Articles of Agreement and Article X of IDA’s.

lasggg Article VIII of the IBRD Articles of Agreement and Article IX of
IDA’s. In the IBRD, following the Board of Governors’ approval, proposed
amendments must be approved by 60% of the members having 85% of the total wvotes.
In IDA, the same requirement applies except for the latter percentage, which is
80%.



NOTE ON WORK IN PROGRESS ON GOVERNANCE

Purpgse

I This note summarizes PRE-led work in progress on governance, and is
intended to inform PC members of issues being addressed and proposed outputs.
The paper from LEG delimits broad areas for Bank action on governance. Within
this framework, the cross-complex work program described in this note will
define major operational issues of governance and explore possible Bank
responses. An issues paper is being produced for early senicor management
consideration, followed by a fuller paper for PC and Board review within this
fiscal year. A schedule is set out at the end of this note.

Key Areas of Work

2. The Bank is increasingly encountering "governance" problems in its
everyday operations -- most obviously in Africa, where the Region has
pioneered work on governance, but in fact across all regions. The Bank has
tried for a long time to address some aspects of governance through public
sector reform and institutional development efforts, and by encouraging
greater local and NGO participation in development processes. But there are
some important areas, discussed in the LEG paper, where we have not so far
done very much. This gray area involves the economic impact of the exercise
of governmental power and authority. How should we come to grips with this
operationally, beyond what we are already doing in public sector management
and economic policy reform?

3 In determining the potential role of the Bank in each of these
areas, the overriding criteria should be that Bank action should not involve
overt political choices (e.g. in favor of multi-party democracy, ete.), and
that the problems addressed --e.g. state enterprise accountability,
participation in poverty programs, reduction of government corruption --
should be both operationally important and tractable to some form of Bank
intervention. The emphasis will be on identification of good practice
appropriate to specific situations, rather than on breaking new ground. Three
lines of work are being explored:

- Increasing information and openness in the conduct of public
business. Traditional Bank concerns include publication of
accounts, auditing, and greater budgetary transparency. More
broadly, the Bank has been trying to encourage governments to "go
public” with their reform programs -— and associated undertakings to
the internaticnal community —-— to build ownership of reforms and
increase their staying power. Even in established activities such
as the scrutiny of public expenditure, more systematic concern for
openness may ultimately involve the Bank more directly.in hitherto
closed issues, for example military expenditure.

= Strengthening institutional accountability and pluralism. What- role
should the Bank play in dealing with accountability more broadly

than the traditional concern with public accounting and auditing,#
hard budget constraints for state enterprises, etc? Striking the
right balance between accountability and autonomy of state



enterprises is an example on the borderline between such public
sector management concerns and governance. At a broader level LAC,

% for example, is helping parliaments in Argentina and Chile to
strengthen oversight of economic policy and management. Better
accountability is also a critical way to get at the prcblem of
corruption -- which for many people is the crux of bad governance.
Rooting out corruption additionally requires reducing pervasive and
arbitrary controls which enhance government power, provide ‘
opportunities for rent-seeking, and inhibit the development of
plural and independent social and economic institutions.

- Providing a predictable framework for economic activity, as the LEG
paper indicates, is a key requirement of good governance. There
could be more explicit Bank support for development of secure and
openly enforceable legal frameworks and administration of justice
{especially relating to property rights and contracts). Within that
overall system of law and due process, it is also important to
improve the quality and predictability of government behavior -- to
reduce capricious policy changes, and to eliminate arbitrariness and
harassment in government conduct, particularly towards the private

sector.
4. Another major area is participation. Here the Bank has done a lot
in recent years, especially with respect to community and NGO participation in
projects. But there are wider issues. One is inclusion of potentially "

excluded communities and groups (women, poor people, etc.) in decision-
making. Another is strengthening participation, capacity and accountability
at lower levels of government (e.g. working with local NGOs and improving
local government), especially given the key role they play in poverty
programs, safety nets and the management of infrastructure investments. This
is an area the Bank is only beginning to deal with on any scale -- the new
urban policy paper, for example, moves strongly in this direction.

Organization of the Work Program

5. PRE has primary responsibility for producing the proposed Board
discussion paper. The paper will be prepared in close collaboration with
Operations and Legal, which are represented on the task force responsible for
organizing the work and consulting Bankwide. The task force will be guided by

a steering group of Directors.

Schedule
Note on work in progress to PC December 17
Issues paper ta PC February 26
Discussion paper to PC April 15

Board seminar to be decided
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RAFT
December , 1990

To All Staff:

Follow-up to the Attitude Survey

In early October, in my first comments on the Attitude Survey, 1
said that I would react in more detail by the end of the year, especially
in the areas of communications and career development, on which staff
concern is strong. This note announces a number of steps which we are
taking now in response to the Survey. Other actions will follow in the
next few months, following further consideration of Institutional issues
and the completion of Survey follow-up at the work group level.

Like most people working in the Bank Group, I am very proud of
this institution, and I had no doubt after reading the Survey results that
our strengths are much more important than our weaknesses. However, in
meetings since then with the President’s Council (twice), with Directors
and Vice Presidents, with the Chief Personnel Qfficers and with the
Executive Committee of the Staff Association, I have stressed that we
cannot sit back on our "positives" and hope that the "negatives" will go
away. We need to work hard to correct important weaknesses in the
organization, and it will take time -- more than a matter of weeks and
months -- to do that. There are no "magic" or "instant" solutions to some
of these problems, but at the same time they are too important to be
considered intractable.

The Survey provides us with a wealth of information, which we
have only begun to digest and which will guide Management about staff
views for a long while yet. So far, however, the most significant outcome
of our further analysis is that there are only minor differences among
staff -- whether grouped by grade, gender, occupation, or nationality --
with respect to most Institution-wide issues. This not only confirms the
depth and breadth of the aggregate results but also suggests that follow-
up actions can be general, too, rather than aimed at particular groups of
staff.

Communications. In expressing dissatisfaction with upward and
downward communications, you are obviously not asking for more written
circulars. Instead, you want us to "tell it as it is", even if this means
simply discussing the constraints on the Institution, internally and
externally. Furthermore, you want to see management behavior which backs
up the written and spoken word. If we stress the importance of "people
management", you want to see Vice Presidents and Directors as approachable
and considerate of the human element in the office as you expect your




Division Chiefs to be. If we seek staff views on important subjects, you
want some detailed sense of how they were taken into account and you want
to see us change our minds now and then in response to strong and sensible-
reactions to specific proposals. To reflect the diversity of our efforts,
you want to see line managers -- as someone told me at a recent staff
lunch -- celebrating a particularly successful mission, or the completion
of an economic or sector study, rather than just the approval of a complex
loan by the Board.

Ultimately, these small but critical aspects of management
behavior are more important than formal or written communications, and all
managers need to keep reminding themselves of this. However, we also need
to share insights and experience more regularly across the Institution.
With this in mind, I have decided on the following practical steps:

= I will convey my thoughts directly to you more often,
either through notes like this or videotapes of meetings
which I think will be of interest to you, especially
regarding recent developments in the world and how I see
them affecting the Bank Group's objectives and priorities.

- I will circulate a daily log of my meetings and activities
to the Executive Vice Presidents, Senior Viece Presidents
and Vice Presidents (and I am asking them to do the same
within their own units), as a means of achieving a broader
understanding of issues under consideration.

5 Decisions of the President’s Council, Operations Committee,
Finance Committee and PRE Committee on important issues
will be shared promptly with Division Chiefs wvia the
All-in-1.

- I have also asked the Senior Vice Presidents and Vice
Presidents to meet regularly and informally with managers
in their own units and in other Vice Presidencies or
Complexes, as well as with task managers, team leaders and
administrative secretaries, to exchange views and
experience.

None of these initiatives on its own will be sufficient to

achieve the necessary results, but taken together -- and in combination
with spontaneous efforts elsewhere in the Institution to "open up" our
management processes and share critical information -- I believe that we

can achieve a much broader understanding of our goals and our constraints
in pursuing them as completely and as quickly as we sometimes would like.

Career Development. This is not only a critical issue for the
organization: it is almost a raw nerve. Almost everyone regards promotion
as the most important form of professional recognition; but most staff




also are pessimistic about their prospects for promotion in the light of
slow growth in the organization, low turnover and, more disturbingly,
inadequate evidence of equity and objectivity in promotions actually made,
The first two factors are difficult to change, but the third is something
which is well within our control.

I am pleased to report that Personnel staff and the Staff
Association have recently collaborated on a joint task force on career
development. They have produced an initial set of recommendations, which
are specific and concrete, and they intend to make further suggestions in
the next several months. They want it made clear that responsibility for
career development is shared by managers and staff, that it benefits the
Institution as well as the individual, and that it must involve processes
which are open and understandable. They have suggested that we promote
reassignments across major organizational units more actively; make the
Vacancy Information Service (VIS) more effective and credible; facilitate
developmental assignments inside and outside the Bank Group; strengthen
procedures for internal and externmal training; enhance the work of the
Career Advisory Program; make information on career paths and promotion
criteria more comprehensive and widely available; review the operation of
Bank-wide panels; and experiment with new forms of staff recognition --
not as a substitute, but rather as a supplement, for promotions and
rotations, The report of the Group is available from the Personnel Teams,
the Staff Association and your managers. Mr. Alisbah has invited comments
on the report but indicated that he intends to accept the Group's
recommendations, unless he hears strong views to the contrary.

I also want to commend Mr. Eccles and the Support Staff Action
Steering Group for their very careful preparation of proposals to
facilitate career progress and job satisfaction for the large number of
our colleagues at Levels 11-17. Their recommendations will be considered
and, I hope, widely discussed during the next month.

These steps should deal with many of your concerns, but they do
not address directly the two factors which staff said in the Survey most
inhibit their advancement: aspects of the job grading system and the way
managers make their selection decisions. On these matters, I want to take
two further steps:

- I am asking the Personnel-Staff Association task force
which is looking at career development issues to examine a
recent review of the job grading system prepared by
Personnel staff and let us have their own assessment of the
strengths and weaknesses of the system. I am also asking
them to consult as widely as possible on the subject,
especially among Division Chiefs and within the Staff
Association. I expect to hear from them by the end of
March 1991.



2 I would also ask all managers to pay careful attention to
the manner in which they reach their selection decisions,
and to seek advice from the Personnel Teams on appropriate
"best practices". A great deal of staff frustration would
be avoided if simple courtesy and consideration (such as
advising candidates whether they have been shortlisted or
not, and if not, why not) were a matter of course rather
than an exceptional practice. In a large organization, a
small amount of thoughtfulness can go a very long way.

Stress. In October, I mentioned my concern about the large
number of you who are experiencing undue tension in your jobs, with
negative effects on your health and outside life. As this is a complex
subject and it has been a recurrent feature of Surveys within the Bank
Group, even within otherwise "satisfied" and healthy work groups, I did
not intend to say much more about it until follow-up discussions in the
work groups were complete. However, many of you have raised the matter
with me or Bilsel Alisbah during the last three months, and I want to
share a few thoughts with you on the subject.

First, most staff take pride in being hardworking and expect
deadlines to be tighter, now and then, than they would prefer. What
causes stress to build up to uncomfortable levels is when work is always
rushed or special effort is taken for granted. There is no aggregate
Institutional solution to this problem. It can only be corrected at the
work group level, through thoughtful management of individual work
programs and intelligent responses to the unforeseen. Managers need to
draw the line, with themselves and with their own managers, when work
requirements become so consistently large as to affect individuals or the
work group adversely.

Second, staff need to be encouraged -- nmot just allowed -- to
take regular leave, and preferably for extended periods. The build-up in
leave credits in parts of the Bank Group suggests that the necessary
balance between work program needs and the health and good humor of our
staff is not being struck successfully, and senior managers -- not just
work group managers -- need to be concerned about this. The situation is
so serious that we are considering changing the maximum carryover of leave
from 60 to 75 days and increasing incentives to use it more regularly.

Third, budget procedures are quite clearly a source of concern
and are seen to entail a disproportionate effort in a large number of work
groups. We need to look again at ways of simplifying the budget process,
and I have asked Mr. Picciotto to canvass views on how this could be done.
On this subject, too, I expect to receive suggestions by the end of March.

I know that many of you are interested in follow-up on other
Institutional subjects. Mr. Alisbsh will be coordinating further work in
interpreting the Survey data and, where necessary, proposing remedial



action. This additional work, together with the results of follow-up at
the work group level, will be considered by the President’s Council in the
Spring, and we would expect to issue a full progress report to you in
May/June 1991.

In the meantime, please convey your views to us, directly or
through your managers and Personnel teams, on matters of Institutional
concern, and we will take them into account in considering other steps in
response to the Survey results., We have a large agenda to work on, but
just as important as our service to our member countries are efforts
within the organization to release latent talent and energy and recognize
the considerable commitment which we are making as individuals, not just
as an institution, to promoting the well-being of people in developing
countries,

Allow me to wish all of you and your families a very peaceful
holiday and a promising start teo 1991.
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WT/BBC meeting on governance

Neither you nor Wilfried has had a chance to report back on
decisions, if any taken as a result of Wilfried’s meeting with
Cconable. Do we go with the 2-page legal opinion option? With or
without a PRE note (which Alex opposes on the grounds that it
would open up the substantive issues)?

If there is a clearish outcome, we’d promised the working group
an EM, which Corky cd. send...even if there isn’t, she probably
shd. still send out an update, come to think of it.

Coralie Bryant ( CORALIE BRYANT )
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worthwhile goals -- impoverishes citizens, undermines economic )ﬁ ﬁV
performance, and erodes prospects for ?uture productivity. As a result iéh
governance itself has become an issue for development institutions. Zi; ng&_
The Bank has long addressed some aspects of governance through \ {,
public sector reform, institutional development and capacity building
work, and by encouraging greater local and NGO participation in
of

development processes. The overriding criteria for Bank action has been

that the problems addressed are both operationally important and H““ﬁgy l/
&y

Y
tractable to some form of Bank intervention. Even when work in these T/’

areas deepened knowledgeability about governmental problems, there was

a reluctance to be more candid about the adverse impact of poorly

1, fThis draft issues paper --substantially changed from earlier drafts -
- was in progress when word was received that the PC would prefer that there be
one discussion paper and no issues paper. Nevertheless, with the thought that
our discussions might be helped by more specific and operational focus, I am
circulating this short paper. It grows out of the PC note (authored by Geoffrey
Lamb), Sarwar's paper, and comments on Sarwar's paper received from Gobind
Nankani and Mary Shirley (and some comments on one summary from Paul Isenman.)
Obviously it is also influenced by Francisco Sagasti’s paper, I. Shihata’s paper,
and the accountability paper by Sam Paul.

-
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performing governments upon economic development. The Long Term
Perspective Study on Africa, however, signalled the change. As the LTPS
concluded:
"Underlying the litany of Africa's development problems is a

crisis of governance... Because countervailing power has been lacking,
state officials in many countries have served their own interests
without fear of being called to account....The leadership assumes broad
discretionary authority and loses its legitimacy. Information is
controlled and voluntary associations are coopted or disbanded. This
environment cannot readily support a dynamic economy. At worst, the
state becomes coercive and arbitrary. These trends can, however, be
resisted....Dedicated leadership can produce a different outcome. if\‘ é@

)
requires a systematic effort to build a pluralistic institutional a;j) /’ﬁ ;?

Ny K7
structure, a determination to respect the rule of law, and vigorouﬁ/f D%Qf) /fwy
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protection of the freedom of the press and human rights.” Tar) Ly D
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This message was reinforced in the forewordé to the report by Mr. 5 ~§
Conable: 5*}
"Private sector initiative and market mechanisms are important,
but they must go hand in hand with good governance - a public service
that is efficient, a judicial system that is reliable, and an

administration that is accountable to its public.”

For the international community interest in this issue has been
spurred on by the historic changes underway in Eastern Europe. As

these, in turn, follow on the democratization processes which have



R 3
occurred in Latin America, and in East Asia (Korea and the Philippines)
it is increasingly apparent that the time is at hand to re-examine the
role of the Bank in improving governance in borrowing countries.

The past decade has witnessed significant changes as well in the
role of government - changes in expectations about that which it should
do in relationship to, for example, the environment - and changes in the
demands for that which they should not do in relationship to the private
sector. It is not just that the role of government is being reduced; it
is also simultaneously being changed. The precise manner of that shift
in role and function varies not only by country, but by sector.
Governments are assuming a different, less direct, and yet fundamentally
important new role in relationship to markets, the private sector, and
the factors of production in every productive sector. This new role
will be as facilitator, enabler - providing the frameworki conducive to
growth. While privatization, for example, of public enterprises will
continue, there will be new roles to take in anti-trust regulation,

consumer protection, and public finance and new policy instruments

needed in fiscal, regulatory, and monetary policy.

“\Mﬂg'/ijfi

Purpose and Scope i?
. ‘\ﬁ\‘-\
The purpose of this paper is %o position the Bank=for a more
) effective role in the 1990s in improving the performance of governance

: == ;s
ﬁ{;gl"vafgs it impacts upon economic development. This calls for exploring the
P <

ng\thg scope of the Bank's work in this area
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' beyond its present primary focus on public sector reform, institutional

possibility

fex

development, and increasing beneficiary participation, while staying
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well within the Bank'’'s mandate.

single party, multi/party);

2; processes by which power and authority are exercised (in
particular in regard directly or indirectly to economic decision
making)

3 capacities to design, formulate, and implement policies and
programs (including administrative capacities in the private as

well as public sector).

The first part is not legally within the Bank's purview,
proscribed as it is by the Articles of Agreement. Further, there is
little empirical evidence that particular forms of government result in
better economic development. The third part, as noted, has for some time
been the subject of Bank attention. This paper addresses the second
part -- and within that part, focuses directly on openness,
accountability, and predictability. In each instance it looks at how
that issue affects economic performance, what institutions are involved,
and what could be done by the Bank.

This second part -- the processes by which power is exercised --

directly impacts a country’s economic development. If power is used to

serv

=N e AR 2
-the interests of a nafifi:iifgﬂ. if public resources are

misappropriated for private benefit, if the public’s confidence in the
legal system is eroded, if there is no confidence in the government's

capacity to deal rationally with economic issues, the behavior of

MASVCHR



economic actors is adversely affected. Or, if security expenditures are ?f%;;

RN

used to maintain internal contrel x ther than any real exterﬁakn reat 15

* ~

and "law" is the whim of personal power,‘lnvestment bpportun&%&es~sﬁffjr-:jﬁb Q
‘J'
along with human rights. : lg )< )\ H(

The area to be explored, therefore, covers the interaction of

political power and authority with the management of the economic

development process and covers the maln _processes-by whlch _power and C«\) 5

authority is exercised elther directly in the economic sphere or w1th 9
(‘-’______‘_____,_,__-—--— e e e e e e e b ‘}
significant consequences for the development prospects of \x(ﬁ i
(S = ; 9
e —_
countries. For the purposes of this paper, it is proposed to focus & ;Q
m_lﬁééﬂ ical l-yw_onﬂ@ eractable "f,ﬁ‘f‘tsﬁ)gove rnance: inc reasing) ]\Ji
' . ,. ® :
—_—— . L e e e i - r‘.>
information and openness in the conduct of public business, L{) i //,
strengthening institutional accountability and pluralism, and providing é%q;

a predictable framework for economic activity.

Definitions

Webster's unabridged dictionary defines governance as the
"exercise of authority, control, management, power of government."”
Governance can also mean "rule, sway, regime, direction, command.’

Fowler'’s Dictionary of Modern English Usage (1965) says of the
word: "governance has now the dignity of archaism, its work being domne,

except in rhetorical and solemn contexts, by government and control”

Certain words are described in Fowler’s dictionary as archaism’s
and such reference, where nothing more is said, is intended to "give
warning that the word is dangerous, except in the hands of an

experienced writer who can trust his sense of congruity." The
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appropriateness of this warning becomes clear when one sees how this
word is being used both inside and outside the Bank.

In defining what falls within the Bank’s mandate, we can draw on
Mr. Shihata's paper "Issues of Governance in Borrowing Countries”
(November 9, 1990) in which he provides judgement on what falls witﬂin,
and without, the Bank's mandate as specified in the Articles of
Apreement.

The three relevant provisions in the Articles of Agreement
(Annex 1), Mr. Shihata points out, cover all decisions by the Bank, not

just lending. He concludes that the following injunctions apply:

(i) "The Bank should not be influenced by the political
character of the member." 1Its membership of a political
block, political ideology, or the nature and form of its

government should be "of no relevance to the Bank."

(ii) The Bank should not interfere in the domestic or foreign

partisan politics of any member state.

(iii) The Bank should not allow political factors to influence its
decisions. Two exceptions are noted here. First, when such
political factors have a significant economic impact (as
when the degree of political instability or extent of civil
war directly affects "the development prospects of the
country including its prospective creditworthiness.")

Second, the Bank must give "due regard for decisions of the
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Security Council under Articles 41 and 42 of the UN Charter”
(which cover binding measures taken by the Council to

maintain international peace and security).

In regard to the traditional Bank practice of ignoring a
governments performance on human rights, Mr. Shihata adds that
violations may reach such proportions as to become a Bank concern either
due to their significant direct economic effects, or as violations of
international obligations relevant to the Bank such as those mandated by
binding UN Security Council regulations. One aspect of the joint PRE-
Leg collaboration will address the question whether people who lack
property have economic rights. International ligation on property
rights (including intellectual property rights) has grown with the
increase in international investment and trade. What legal rights have
those who have no property? While there are various international
covenants, they have but limited legal standing and hence the question

needs careful research.?

1SSUES

Increasing Information and Openness

Traditionally the Bank has been concerned with the publication of
accounts, auditing, and greater budgetary transparency. Following

experience with structural adjustment the Bank has endeavored to

2, See, for example, the "International Covenant on Economic, Social and
Cultural Rights" in A Compilation of International Instruments, United Nations,
(ST/HR/1/REV.3) 1988.
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encourage governments to go public with the reform programs and to build

ownership of reforms so that they might have greater sustainability.

All of these steps are 1ntegral to generating greater openness in ““u *ﬁ(f

e —— TP == ——— AL
3
ﬁvernance. - , pg") 5
o e -l e h*ﬁcég

The Bank's concern for open economies has its counterpart in open

e

B o S

polities -- and for the same reasons. Just as closed economles harbor

distortions, and provide opportunities for rent seeking, so do closed

polities. Competitiveness in public discourse catches mistaken
assumptions, clarifies choices, and may surface unintended consequences ;2é§/ ’2<}
S
for economic policy choices. Further, an absence of discourse invites
corruption as those who perceive their only source of influence is g
"

through bribery. gi? IQZ\

Increasing access to information is fundamental for Y P
competitiveness to occur, and efficiencies to become possible.
Increasing access to information is closely related to accountability -
-to which we will turn next --and in this area the bank and others hawM%\
been helped along by the advances made in telecommunications and the
spread of the computer, fax machine, and electronic mail. Previously
closed polities have not been able to close their borders to these
technological changes. More people are in communication across national
boundaries, learning about events and developments within their

countries from external sources than ever before. Even national models

forecasting economic events can be second guessed by highly skilled and

3, For a detailed discussion of the related issues see Joan Nelson, Economic
Crisis and Policy Choice (Princeton Univ Press, 1990) - a book that grew out of
a larger long term study that included, inter alia, attention to the political
economy of adjustment and its management.
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able private citizens. Much of this change is already underway, yet it

by 3

also provides opportunities for international institutions to further™

-

the advance of knowledge and support increased levels of technology

P
e e

transfer to increase openness in economic and financial informatign.
_‘-”,_.—‘——__—.'—“—'—..__.‘_‘__._1_” .

The Bank’s more ﬁfﬁd&fggaéi-concern with financial accoﬁnts,
auditing, and procurement systems is another area warranting more
attention. Sometimes, unfortunately, in these more traditional areas
progress has been uneven; sometimes the pressure to lend overcomes the
pressures to enforce audit requirements. In many countries, government
accounts have not been audited in years. Sometimes the record for
parastatals is worse, with successive bank lcans to parastatals without
requisite audits performed. Sometimes these problems occur because
there are incapacities in the offices of auditor generals, and a
reluctance to sub-contract work to private auditors. Private auditing
firms are short of trained accountants. Training facilities at local
universities are underfunded and poorly staffed; training curriculum is
limited to less useful auditing of inputs rather than attention to
outputs. The scope for Bank supported innovation, spread of best
practice, and institutional development is significant.

Further, there is much that the Bank can do to help borrowers
improve the quality of, and access to, financial and economic
information in order to enhance the public policy debate. Economic and
financial data series can be assembled systematically and regularly
published. Processes for public procurement can be regularized and made

’;;blicly available. There remains a real need for capacity development

within many borrowing countries for the collection and dissemination of
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public documents, library systems, and data reference collections.

Institutional Accountability and Pluralism

Traditional polities in many different parts of the world and with
widely different socio/legal traditions often have some form or another
of holding accountable rulers and chiefs, though the precise form varied
across epochs and cultures. Sometimes modern governments poorly
recombine traditional values and hence may be even less formally
accountable than their less modern predecessors. When scale and size
increase, and modern governments delink too rapidly from deeply held
lecal indigenous values, they are apt to be both less legitimate and
less accountable.

Improving accountability at the tional or local government level

e T T ——

) 3

means, for the purposes of this pa encouraging governments to be
T ——_—

answerable to publics for the quality --or lack thereo; -- of their

economic performance.4 Sometimes citizens and indigenous institutions
lack the information to voice the questions that lead to accountability;
other times they lack the opportunity, or forum; frequently they lack
the security of knowing they will not be punished. Hence information,
forum, and legal safeguards -- all three are important to securing
accountability.

Most specifically accountability requires having in place

& Frequently in this paper local governments can be considered as part of
the discussion, although in general they lag behind the national governments
in resources, capacities, and power. Further, the issue of decentralization is
closely related to the issues discussed. For an operationally useful guide to
decentralization in economic policy reform and sector investment see Jerry
Silverman, Public Sector Decentralization, Africa Region, Division Study paper
No 1, Nov 1990 (red cover)
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financial accounting and auditing, regular reporting on the performance
of economic and social activities undertaken by govermment, including
the performance of public enterprises, and ready citizen access to
relevant information, (disclosure rules, publication). Further, the
process for making decisions should be widely understood. These factors
should become the ordinary entitlements of citizens.

Accountability takes, as Sam Paul has reminded us, many forms.>
There is parliamentary accountability -- the classic form -- in which
civil servants report to ministers who in turn report to parliament and
are subject to legislative reviews. There are public account
committees, or, in other instances, congressional oversight committees -
- where their staffing influences their capacity as much as their legal
mandate. (There is also professional accountability where professional
norms influence behavior, most notably in medicine, law, engineering.)
And there is legal accountability in the right of citizens to sue the
state for redress under certain circumstances, and to sue corporations
or private sector entities for malfunctioning goods and services.
unfortunately this kind of accountability is not readily affordable by
most, and hence is less useful for our purposes.

There is also accountability that comes through the force of
public opinion, through the activities of pressure groups, media
coverage, nongovernmental organizations, research institutions, and

social communications. These institutions and the institutional

pluralism that they bring about can bring public official to account for

5, See Sam Paul, "Accountability in Public Services, Exit, Voice
Capture" (August, 1990, CECPS)

and
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their choices. Here the relationship with the changed nature of
international communication comes to the fore for satellite TV
broadcasting is breaking the monopoly of state controlled media in many
states. Yet even more locally, the electronic networks among NGOs lS\ T;J
empowering those groups to ask questions and bring public scrutiny tq,) qr\ﬁk

i&

bear in many new ways.6 \? Qﬁ
The Bank has already made significant contributions to ;%i{?
institutional pluralism in its work with NGOs, its more general work on 4

institutional development, and its commitment to expand beneficiary
participation. Greater strengthening of accountability may mean moving

into previously unoccupied areas. Here the new programs of LAC in Hégii%)
strengthening new democracies in Chile and Argentina by strengthenlng,yﬁ %

the parliamentary oversight functions in economic policy making are (
) P Ay e
A L~
especially noteworthy. % x\( " {*‘ 5

’& W\
X, Q /[;\q&

Historically governments have had authority to establish legal EZ{ #%b

Providing A Predictable Environment for Economic Activity

systems and ensure their implementation. Unfortunately, however, too few‘fgf (jd 3
i
s ”%/"7 *

area. Too often judicial systems may even be used for harassment, rather ;ggj

developing country governments have made substantial progress in this

than the encouragement of production. Capricious policy changes are C%j
\Y
then underscored with arbitrariness in the administration of justice as ;

that system is politicized. That combination creates powerful

6, see Sheldon Annis article on Mexico City in Lewis et al, Strengthening
the Poor:What Have We Learned? (ODC, 1988)
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disincentives for commercial, financial, and economic activities.

This situation has led to the need for more explicit Bank support
for the dgvelopment of secure and enforceable legal frameworks and
judicial systems. At minimum there should be more provision for
enforceable contracts and protection of property rights. Such a
predictable environment is conducive, if not central, to the expansion
of entrepreneurial behavior, investment, or other productive
enterprises.

Creating a predictable environment is a challenging collection of
tasks rooted in the causes of instability. Yet some parts of the task
can be done, as countries as widely different as Botswana, Malaysia, and
CostaRica illustrate. Each of these countries have developed an
impartial administration of justice characterized by effective legal and
court systems and found them instability-inducing, providing the climate
needed not only for reduced social tensions, but enhanced opportunities
for private sector development.

As the Bank has programs with universities, or more generally is
active in capacity building, much more can be done to expand
possibilities for predictability. Certain kinds of degree programs --
MBAs, MPAs -- and some kinds of graduate education -- law and journalism
--might be encouraged. Independent research institutions and

professional associations could be encouraged --e.g. regional

‘?asgociations of economists. In policy dialogue with country leaders,

opportunities should be developed to point to the role that independent

research, consulting, and policy analysis institutions can assume.
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OFFICE MEMORANDUM \F?(;u NSy,
DATE: 15-Dec-1990 09:44pn
TO: Ibrahim Shihata ( IBRAHIM SHIHATA )
FROM: Robert Picciotto, CPBVP ( ROBERT PICCIOTTO )
EXT.: 30202
SUBJECT: GOVERNANCE

* Your paper is extremely interesting, well documented and clear
about the limits of Bank involvement in governance. If I may say
so, it is extremely well written. When it is finalized, it should
be disseminated widely to staff.

* The conclusions, however, are not surprising. The articles are
explicit and must be respected -- not only by the staff but also
by the Executive Directors. The last point ought perhaps to be
elaborated further.

* Any effort at justifying Bank political involvement in support
of multiparty democracy on the grounds that it is a prerequisite
of development will have to contend with the counterexample of
East Asian authoritarian regimes which managed to rapidly 1lift
their citizens out of poverty. WHILE DEVELOPMENT MAY LEAD TO
DEMOCRACY THERE IS REVERSE CAUSAL RELATIONSHIP.

*¥* To be non-political is, however, different from being
apolitical, defined by Webster (among other things) as "having no
political significance". Whether we like it or not, the Bank has
political significance. Indeed, it is the increased influence of
the Bank which has made the issue of governance so topical and
sensitive.

* In this context, your paper may go too far in espousing a
direct Bank role in espousing the "rule of law" especially since
the concept is defined explicitly in contrast to the "rule of
men" (fcootnote 96, p.44). IF THE RULE OF LAW IS NOT CONSISTENT
WITH DICTATORSHIP (AND A CHANGE IN POLITICAL REGIME 7S ouUT OF
BOUNDS) HOW CAN WE PUSH FOR THE RULE OF LAW ? I would suggest
that the linkages you establish between economic development,
etability and the rule of law (defined in contradistinction to
rule of men) is almost as risky as the loose connection which
many Rank etaff are trving o make between development and
democracy .

* Similarlv, PRE’s note appears to suggest that increasing
information in the conduct of public business, promoting
pluralism and participation, helping in the improvement of the
administration of justice, etc. are in themselves legltlm“**
aresas for Bank involvement. THIS GOES MUCH Tan PADR 20 TT 001
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LEAD TO THE BANK PROMOTING A FREE PRESS UNDER ADJUSTMENT LOANS,
FINANCING PRISONS UNDER INVESTMENT PROJECTS OR PROVIDING ADVICE
TO POLITICAL PARTIES AS PART OF ESW. I hope this is not intended.

* Finally, I am delighted that good budgeting is highlighted as
important both in vour paper and in PRE’s note. I have long
iewed thias aspect as a sorely neglected aspect of our public
vestment reviews and our capacitv bullding technical

igtance. I would like to offer PBD’s 1nput in this field a= I
ve been encouraging Bank budaet staff {o inveolve themsalves 3ﬂ
casica with the application of their vprofessional trade to Bm

mber countries -- and. on a modest scale. thev have bsaun Lo ﬁo
at the invitation of Countrv Departments.

Iﬂ
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Paul Isenman { PAUL ISENMAN )



The World Bank/IFC/MIGA
OFFICE MEMORANDUM

DATE: 16-Dec-1990 12:17pm

TO: Wilfried Thalwitz ( WILFRIED P. THALWITZ )
FROM: Paul Isenman, PRDDR ( PAUL ISENMAN )
EXT.: 33987
SUBJECT:

participation. It was a slip of the "pen".

CC: Geoffrey B. Lamb ( GEOFFREY B. LAMB )



The World Bank/IFC/MIGA
OFFICE MEMORANDUM

DATE: 16-Dec-1990 11:13am EST

TO: Paul Isenman ( PAUL ISENMAN )
FROM: Geoffrey S. Lamb, PRDPD ( GEOFFREY B. LAMB )
EXT.: 32544

SUBJECT: More on governance for the PC
Paul --

I note that you said to WT that we’re talking about participation
to the Staff Assn in January. I presume you meant governance...

CC: Lynette Alemar ( LYNETTE ALEMAR )
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DATE:

TO:
FROM:
EXT. :

SUBJECT:

CC:

Bank/IFC/MIGA
E MEMORANDUM

15-Dec-1990 06:01pm

Wilfried Thalwitz ( WILFRIED P. THALWITZ )
Paul Isenman, PRDDR { PAUL ISENMAN )
33957

More on Governance for the PC

Sarwar (task manager) and I saw Ibrahim Shihata’s paper in
draft and made some comments. In general we have no problems with
it. It is certainly wordy, but its conclusions are generally
reazonable. There are a couple of problems to raise if no one

else does: on p. 53, he condemns as unsuitable for the Bank both

miah ing democracy {riqhtly) and pushing participation (wrongly).
Sur experience in a number of sectors indicatses the lumportance of
particinatinsn for achisvment of porject obijectives; in fact Moeen
recently circulated a paper on this done hy David Beckmsn of
PET}. Ibrahim notes at the top of .53 that we "often provides

for populat nart101pat10n in social proiects and rurual
development program=."Y It then goes on to language that is much
too restrictive, limiting participstion fto: "cazes whers these Dank

=FT veach the fivrm conlusion that compliance with relevant
r1les in a gliven community 18 not possible without & measure of
popular varticipation®.

Similarlv. on ©. 51 he more or less bars agreements on

P . The noint is that svaing we need an aareement on a PIP
T“‘"-ﬂ“-’fc:arse we support it (particularly with fully funaible sdiusgtment
szaiastance’ doss not mean that we “substitute for the
wvonstitutionally responsible government in setiing the budoetavy
ﬁfiﬁrliiﬁm.ﬂ ine then goes on to provide a too-small ioophoizs.
noting on p. 52 Yagreement..in...adiustment loans.
=n . .covernment eypenditures in certain fields¥

cse that the loopholes he provides are enounh from =z
2 ncint of view. but thev would send preciselv the wron
ssage to statf. 3

Our work 1s essentialliv complementarv t©o hnis paper, as

spelled out in the two page note attached to it. Bv the wav. as a
nart of the follow-up with the Staff Association on the resulis
o the attituds survev. Alex and I met them to discuss two-wav
soemmunication on instituticonal priovities, sto. dns result f?
that ws will hasve open mestings from time to tlme on issuss oF
widespread interest. The first of these will e on warticination.

sometime in Januz>=vr.

Geoffrev B. Lamb { GEOFFREY B. LAME 1
Johannes Linn { JOHANNES LINN )



CC: Sarwar Lateef ( SARWAR LATEEF )
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16-Dec~1990 05:01lpm

Wilfried Thalwitz ( WILFRIED P. THALWITZ )
Johannes Linn, CECDR ( JOHANNES LINN )

37458

LEG's paper on governance

You may find Mary Shirley’s comments on the above paper of
interest.

The main gquestion I would raise at the PC tomorrow is how
narrowly some of the guidelines are to be interpreted in
practice. If interpreted literally, it would get us pretty much
out of the role of assisting government in setting policy and
public expenditure priorities and attaching conditionality to our
lending relating to such priorities. I cannot believe that Mr.
Shihata had this in mind. Perhaps the test of economic rationale
which is emphasized throughout the paper (but not in the section
dealing with public expenditure priorities, pp. 51-2) should be
properly emphasized here.

Paul Isenman ( PAUL ISENMAN )
Mary Shirley ( MARY SHIRLEY )
Penny Chokechaitanasin ( PENNY CHOKECHAITANASIN )
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26-Nov-=1990 03:27pm EST
See Distribution Below
Mary Shirley, CECPS ( MARY SHIRLEY )
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RE: LEG’s paper on Governance

I have read Leg’s paper and found it a very clever piece
indeed. It shows, in my opinion Jjustifiable, concern about the
Bank going too far and becoming vulnerable to accusations of
playing partisan politics. It tries to define rather narrowly
what governance activities the Bank can get involved in under the
present articles of agreement.

In summary it calls for the Bank to avoid the partisan
politics side of governance or issues of human rights except
where we can show that these factors will have a major impact on
the country’s credit worthiness, its ability to carry out its
obligations under Bank projects or the Bank’s ability to
supervise. The staff must prove major economic effects; minor
effects are not enough. These economic effects must be direct
and obvious and the staff must establish the case for them in "a
clear and un-controversial manner."

The paper goes on to argue that it is within the Bank’s
mandate to change processes of adoption and application of rules
but not the substance of the rules themselves. For example, we
can work to improve budget procedures but not to change budget
priorities; the latter is government’s responsibility. (The
implication is that it is government which is responsible to the
people, not the Bank, and we should not impose ourselves between
the lines of responsibility -- even where the government is not
in fact strictly accountable. So if the government puts a high
priority on building an army or a church instead of schools we
should not try to impose new priorities.) As this example shows,
if strictly applied the paper would exclude the Bank from doing
things it is already doing, such as changing government’s budget
priorities.

Of course reasonable people will disagree about what these
guidelines mean in practice. Can we really impose anything on a
government? Is refusing to lend to a government with a "bad" set
of budgetary priorities imposing cur will? But I think the
interesting point of the paper is the stress on the economic
test. Not only would such a test protect us from becoming
politicized or pushing an ideology, it will help us make the case
to governments about why poor governance is bad in terms that
officials may be more willing to listen to than purely moral



arguments.

Yet here too there are many ways to interpret the paper’s
strictures. What constitutes a major -- versus a minor --
econonmic effect? If a government excludes minorities from
purchasing its state owned enterprises and uses this as an excuse
for not selling them, is this a major effect? Would we be
justified in arguing for equal treatment for minorities in order
to reduce the budget deficit? How large would the deficit have
to be to justify an intervention? The paper offers no answers to
such guestions. The work that Sarwar Lateef is doing will have
to begin to help staff draw the line between governance issues
the Bank can deal with and those it cannot. This paper, which
aims toward a very narrow field of acceptable activity, in fact
leaves a lot to interpretation.

(By the way I have been meeting with Sarwar and giving
comments on his draft issues paper.)

DISTRIBUTION:

Johannes Linn

Andrew Steer

Paul Isenman

Vittoric Corbo

Phi Anh Plesch

Penny Chokechaitanasin

JOHANNES LINN )

ANDREW STEER )

PAUL, ISENMAN )

VITTORIO CORBO )
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The World Bank/IFC/MIGA
OFFTIGCE MEMORANDTUM

DATE:

TO:
TOs

FROM:

EXT. 2

SUBJECT:

ce:
cc:

14-Dec-1950 03:12pm

Wilfried Thalwitz ( WILFRIED P. THALWITZ )
Paul Isenman ( PAUL ISENMAN )
Geoffrey B. Lamb, PRDPD ( GEOFFREY B. LAMB )
32544

Governance PC meeting

s At Monday’s PC meetlng on governance, it’s likely that the
President will raise the issue of when the Shihata paper shd be
sent to the Board -- very soon, only as part of a package with
the PRE-led discussion paper (i.e. around May), or delayed for a
bit so that it can be modified if necessary in the light of our
issues paper (due for PC dellvery mid-February). My inclination,
and I think that of EXC, is the last option.

2. Mr. Conable may also stress the need for a very
consultative process for doing the governance Board paper, and
ask how we propose to accomplish this. He may also ask how we
will ensure an input from Operations management. The answers
might be as follows:

(a) the working group is a cross-complex one, with strong
representation from Operations (as well as Legal). We’ve also
been conferring especially closely with the key governance people
in the Africa Region, who’ve made most of the running on this.
(Paul or I can chip in with further detail if necessary) .

(b) as output begins, we (Paul) will convene a Steering Group of
Directors to guide the task.

(c) guidance from senior Regional mgt on issues particular to
thbeir Regions will be very welcome.

Coralie Bryant ( CORALIE BRYANT )
Lynette Alemar ( LYNETTE ALEMAR )
N \ ; f{) .
--}_,‘.:"t__
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* 1. Issues of "Governance" in Borrowing Members -
The Extent of Their Relevance Under the
Bank’s Articles of Agreement
(Memorandum from Mr. Shihata dated November 30, 1990)
* Note from PRE: Work in Progress on Governance
*# 2. Draft Letter to Staff from Mr. Conable: Follow-up to
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* 3. Recruitment of Japanese Staff
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*% 4, Oral Update by Mr. Conable on Joint Study on the
Soviet Economy (JSSE)
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"1f these institutions are to win the full confidence
of the suspicious world, it must not only be, but
appear, that their approach to every problem is
absolutely objective and cecumenical, without prejudice
or favour. [If the malice of the bad fairy Carabosse
were to prevail, her curses will run as follows]: you
two brats shall grow up politicians;'your every thought
and act shall have an arriére-pensée; everything you
determine shall not be for its own sake or on its own
merit but because of something else”.

Speech of Lord Keynes before the Inaugural Meeting of
the Boards of Govermors of the Fund and the Bank, 1946.

"Noneconomic considerations, particularly of a powerful
moral character, may make decisions on some occasions
appear, to some or even many members, to be applications
of the maxim dura lex sed lex (hard law, but law). If
some application of the law of the Fund is too hard to
be acceptable to the membership, procedures for
amendment exist under the Articles.”

*... The swimmer who goes out too far may seem to be
waving but is drowning. The Fund that swims out too
far, even in a moral cause, will risk drowning. It will
have lost the full confidence of its members. It will
be less able to promote universal prosperity. That task
is the Fund's moral cause.”

Sir Joseph Gold, IMF Survey 146, 148 (May, 1983)

“There is a limit to 'institutional elasticity’, i.e.
the extent to which institutions created and still used
for other purposes can be 'stretched' in order to get
them to perform human rights functions, especially when
those functions are accomplished at the expense of their
manifest functions”.

Professor Michael Riesman, "Through or Despite
Governments: Differentiated Responsibilities in Human
Rights Programs”, 72 Iowa Law Rev. 391, 395 (1987).



ISSUES OF "GOVERNANCE" IN BORROWING MEMBERS -
THE EXTENT OF THEIR RELEVANCE UNDER THE BANK'S ARTICLES OF AGREEMENT

I.  INTRODUCTION

Political stability and sound economic management have long been
recégnized, in the literature of the World Bank1 and elsewhere, as basic
prerequisites for economic development. However, the Bank has traditicnally
deemed political considerations to be generally irrelevant to its operations in
deference to explicit provisions in its Articles of Agreement which prohibit it
from taking such considerations into account in its decisions. Some departure
from this tradition may be evolving. Reference to such considerations as being
relevant to the Bank's business first appeared most explicitly in a major study
on Sub-Saharan Africa which identified "governance" as a basic issue in the
development strategy for this region.2 This approach may have later been
strengthened by provisions in the recently concluded Agreement Establishing the

European Bank for Reconstruction and Development (EBRD)3 limiting the operations

1'I‘he term "World Bank" or "Bank" is used here to mean both the IBRD and IDA,
unless the context suggests otherwise. Examples of early recognition of such
factors are referred to later on in this paper.

szrld Bank, Sub—Saharan Africa — From Crisis to Sustainable Growth. A Long

Term Perspective Study (first published in November 1983). Some of the
*governance” issues mentioned in the study were addressed earlier in an implicit

manner in the Bank’'s work on institutional development and public sector
' management.

3For a detailed comparative study of this Agreement and the full text of
the EBRD basic documents, gsee Shihata, The European Bank for Reconstryction and

Development (1990).



;f this new institution to some of its members which meet certain criteria that
may readily be characterized as political in nature. Most importantly, the
Bank’'s increasing concern with issues of governance in its borrowing members
seems to have come as a logical last step in its gradually expanding involvement

in policy reform through adjustment lending, which has been extended to social

sectors.

Regardless of its motivations and causes, the above conﬁern has already
evoked considerable interest, and controversy, among Bank staff, with some
concluding that thé "time has come for the Bank to take on the issue of
governance head-on" and others cautioning that "the strength and credibility of
the Bank lies in itsrapolitical status as a‘quintessential technocracy, one whose
exclusive concern is with economic efficiency." Some Executive Directors and
members of the Bank’s Senior Management are also referring now toc the issue of
governance with different degrees of emphasis or concern. It therefore seems
important before the debate goes further to try to establish the legal framework
for the Bank‘s dealing with this issue, as a necessary prelude to any future
analysis of the manner in which the Bank may take it on operationally. The Bank

can only act legally if it does so within its mandate, as defined in its Articles

of Agreement, much as it can only act physically within its resources and

-

capabilities.

While the resource limitations are outside the scope of this paper, its
purpose is to establish a legally sound framework for treating the issue of
governance in the Bank‘s work. In doing so, it should clarify the appropriate

legal limits for the Bank addressing this issue under its Articles of Agreement



;s they stand at present. It would be a grave contradiction if the Bank were
to allow itself to interfere in issues of governance of its members beyond what

is legally consistent with its mandate as defined by the rules which govern its

own activities.

II. RECENT EMERGENCE OF GOVERNANCE ISSUES IN DEVELOPMENT FORA

The present concern with governance issues seems to have resulted from
basic developments in several regions in which the Bank operates, especially in
Sub-Saharan Africa and Eastern Europe. It is a concern which, apparently, has
been evolving in any event through the Bank’s expanding adjustment lending and

its research (economic and sector) work.

L Bank Studies on African Development - The Sub-Saharan Africa Long Term

Perspective Study of 1589

A year ago, the Bank published a landmark study on the development of Sub-
Saharan Africa.g This study was preceded by earlier Bank reports including

Bccelerated Development in  Sub-Saharan Africa (1981), Toward Sustained

Development in Sub-Saharan Africa (1984) and more specific reports on

administrative reform in some African countries. These earlier reports
emphasized the need for institutional development and public sector reform and
attributed Africa’'s economic problems mainly to*économic management factors.
The 1989 study, following the same theme, provided, however, a more comprehensive

treatment of development issues in Sub-Saharan Africa and spelled out for the

4See supra note 2.



first time the guestion of governance as a central issue to be addressed and

corrected.

Quoting Senegal’s President Diouf‘s dictum that "Africa requires not just

5 and noting that "many governments are

less government but better government”
wracked by corruption and are increasingly unable to command the confidence of
the population at large,“6 the 1989 study proposed a strategic agenda for Africa
in the 1990s. It predicted, however, that "none of [this strategy’s] measﬁres
will go far, nor will much external aid be forthcoming, unless governance in
Africa meroves.“7 The study emphasized as relevant aspects in this improvement
process the accountability of leaders to their peoples, the transparency of
transactions, the proper administration of public funds and the overhauling of
procurement procedures.B It called for reapect of due proaess,9 cautioned
agaihst the proliferation of administrative regulaticns,l0 and emphasized the

11

importance of reforming the civil service. The study further explained that

a "simple and transparent legal framework properly enforced is indispensable for

12

the long term success of an enterprise” and pointed out the importance of

51d. at 55.

Syd. at 3.

Id. at 15.

de at E5=57;

Id. at 143.



;stablishing the rule of law, rehabilitating the judicial system, ensuring
»independence for the judiciary, scrupulous respect for the law and human rights
. at every level of government, transparent accountability of public monies, and
independent public auditors responsible to a representative legislature, not to
13

an executive." In all, the study emphasized that a crisis of governance

underlies the iitany of Africa‘s development problems and defined governance in
this context as "the exercise of political power to manage a nation’s affairs."t?
It concluded from this that systematic efforts were required "to build a
pluralistic institutional structure, a determination to respect the rule of law,

and vigorous protection of the freedom of the press and human rights."ls

It should be noted that this study, which is guoted here in some detail
because of its importance in the evolution of the issue of governance in the
Bank, explicitly referred to a popularly felt need for a "political renewal" in
Africa.l® It addressed the continent’s well known ills and suggested appropriate
solutions for consideration by all concerned parties and not merely specific
measures for the Bank to adopt in its operations. In his introduction to the
study, the Bank‘s President for his part highlighted in general terms the
importance of "good governance", defining it more narrogly in terms of "a public

service that is efficient, a judiecial system that i1s reliable and an
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administration that is accountable to its public."17 He also made clear that

this was "a study by the staff of the World Bank" and that "the judgments in it

do not necessarily reflect the views of the Board of Directors or the governments

they represent."18

2 The Agreement Establishing the EBRD

On May 29, 19%0, forty countries, including all the 12 EC countries, 11
other "European countries™, 9 non-European countries (including Japan and the
U.S.) and 8 Central and East European countries (including the Soviet Union) as
well as the EEC itself and the European Investment Bank, signed the Agreement
Establishing the European Bank for Reconstruction and Development. This
important event took place in the context of the historic political and economic
changes which Central and Eastern European countries were undergoing; indeed the
establishment of the EBRD is intrinsically connected with the political and
economic restructuring of Central and Eastern Europe. Thus, the political
motivation behind the creation of EBRD and its political goals are explicitly
expressed throughout its charter.19 The preamble of the EERD Agreement captures
this political orientation by emphasizing "the fundamental principles of

multiparty democracy; the rule of law, respect for human rights and market

economics."

19See particularly, Article 1 (Purpose), Article 2 (Functions) and Article
B8 (Recipient Countries and Use of Resources).



The EBRD Agreement itself leaves no doubt as to its specific mandate in

support of the transformation of the economic system of countries which show

commitment to certain specified political principles.zo While economic progress
and reconstruction may be an objective to which the EBRD will ultimately
contribute, the purpose for which the EBRD was established is to assist Central
and Eastern European countries to evolve from their one-party political systems
of command economies to a system based on free market economics and multiparty
democracy, and to support private sector development required for this
transiticn.zl As a consequence of this purpose, the pursuit of structural and
sectoral reform, including demonopolization and privatization, is mentioned as
a function of the EBRD to be pursued in all its activities, rather than as an

authorized form of its lending.22

As elaborated below, the IBRD was created for a different purpose: to
assist its members in the transition from a wartime to a peacetime economy, and
in the reconstruction and development of their territories. Because of the
EBRD's specific mandate as an instrument in the economic and political
transformation of Central and Eastern Europe, its charter, unlike those of the
IBRD and the IDA, does not include a specific provi;ion prohibiting it from
engaging in political activities or from being influenced by the political

character of its members in its decision-making.-

2OSee Shihata, supra, note 3, at 3.

2lsee Article 1 of the EBRD Agreement.

22533 Article 2, Paragraph 1 of the EBRD Agreement, and the comment on
Article 13(ii) in the Chairman's Report on the Agreement, published in shihata,
supra note 3 at 170-171.



3. Gradual Expansion in the Scope of World Bank Adjustment Lending.

The Bank introduced structural adjustment lending in 1980 in response to
the acute balance of payments crises in many of its borrowing member countries
in the late 1970s. The aim of the early operations was structural adjustment
addressing the countries’ macroeconomic policies. Gradually, adjustment lending
expanded and deepened through sector adjustment operations.23 In the last few
years, sector adjustment operations have become the dominant adjustment lending
instrument focusing on sectoral investment programs, policies and institutions
as a "key determinant of supply responae".z4 Throughout the 1580s, adjusﬁment

lending commitments represented some 18 percent of total IBRD lending and 12

percent of IDA lending.25

This evolution of Bank lending has come as a response to the lessons
learned from the Bank’'s experience. It reflected the Bank's conviction that the
policy environment is as important, if not more so, as the physical and
institutional framework in inducing growth and development. Recognizing that
early adjustment loans were often too optimistic about the implementation

26

capacity of governments and their commitment to reform, the Bank has directed

its attention to measures that enhance government implementation capabilities

23Seg, Interim Report on Adjustment ILending para.35 (R88-15) [Interim

Report]. A

2414, at para. 119.

: 25 Report on Adjustment Lending II: Policies for the Recovery of Growth,
Annex 5.2, table 5.3 (R90-51, March 26, 1990) [RAL II] (published as Adjustment

Lending Policies for Sustainable Growth 70, Policy and Research Series 14). In
terms of net disbursement during the decade, adjustment lending has accounted
for 33% of total IERD disbursement and 12% of IDA‘s. Id.

.

26Interim Report, supra note 23, at para. 55.




and to what the Report on Adjustment Lending IXI (RAL II) called the "political

economy of adjustment".27

To ensure the borrowing countries’ implementation capacity, conditionality
has concentrated on institutional changes in macro-economic and financial
management, sectoral restructuring and policy reforms, enhancement of public

sector efficiency and constraints in public sector management.28

Specifically, the conditionality for institutional reform has in some cases
touched upon the overall organization of civil service, the size of public
administration and the size and structure of the public sector. Loan agreements
have been reached between the Bank and governments whereby disbursements of the
loan would be made only if the government tock action to reduce the number of
civil servants, restructure ministries, and liguidate public enterprises or
restructure them or offer them for sale. In many instances, the measures
required extensive legislative changes, particularly in the areas of labor
regqulation, investment, taxation and generally in what has become known as the

"enabling business environment."®

In the pursuit of unleashing the forces of growth, reducing obstacles to
investment and making government more efficient, conditionality has thus evolved
from macro-economic measures to detailed reforms affecting the public

administration itself. Typically, the progression seems to have aimed towards

27RAL II, paras. 4.61-4.76.

281 terim Report, supra note 23 at paras. 63-72
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reducing the size of government in productive sectors and its control over the

economy .

The RAL II Report, while stating that the Bank must vigorously avoid
interfering in politics, considered that the cost of failure was toco great for
the borrowing countries and the Bank "to ignore the potential contribution of
a better understanding of the reality of political economy of adjustment".29
Such an understanding has prompted the Bank, according to the Report, to design
programs that are credible because experience shows that "when &redibility is
low,. a structural adjustment program may entail larger than anticipated gocial
and economic costs since the investment response will be insufficient to restore
grcwth".3? The Report further emphasized the need to be aware of the importance
of the timing of reform measures, not only in terms of their political and
economic viability,31 but also in terms of their design and pre:entation.32
Furthermore, the Report suggested that, in developing a program, it was important
to identify the groups that benefit from adjustment and those adversely affecfed
by it; compensation measures could thus be appropriately targeted and could

caontribute to the political viability and economic efficiency of the prcgram.33

29RAL 11, at para. 4.61.

Wra, at para. 6.22.

31;g; at para. 4.64.

32Id., at para. 4.75.

33Id. at paras. 4.67-4.68.
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Increased awareness of the importance of the political context of
structural reforms to ensure their success, has led some ocutside commentators
on adjustment lending in Sub-Saharan Africa to argue that aid agencies may have

established an "informal governance” for Africa.?'4

It may be recalled in this context, as explained in detail in the legal
memorandum on "Authorized Purposes of Loans Made or Guaranteed by the Bank"
issued in 1988, that structural adjustment lending is legally based on the
"special circumstances" exception provided for in Article III, Section 4(vii)
of the Bank’s A;ticles of Agreement.35 In that memorandum, adjustment operations
were described as operations which "assist a country in its attempt to create
the conditions and incentives needed for the investment of capital far productive
purposes by helping it in this context to reduce a serious deterioration in its
balance of payments or by meeting financial needs resulting from or associated
with the reform process".36 In this context, such operations would readily serve

the Bank’s purposes and fall within its mandate. As the memcrandum explained,

"a loan made or guaranteed by the Bank cannot [in a defensible legal sense] be

3415 a recent seminar on "Beyond Autocracy in Africa", working papers were
presented under the heading "The Informal Governance of Africa by Aid Agencies"”.
One of the papers described aid agencies as "now part of the structure of
governance" and another concluded by saying that "structural adjustment as a
political and policy-formulating process raises the most profound issues about
governance in Africa and whose real responsibility it has become". See The
Carter Center of Emory University, Beyond Autocracy in Africa, Working Papers
for the Inaugural Seminar of the Governance in Africa Program, 115, 124 (February
17-18, 1989).

3559e Legal Memorandum of the General Counsel, SecM88-517, May 10, l1988.

3GId. at para. 18.



_12—

described simply as a payment to induce the recipient government to do what the

Bank believes to be in its best interest or as a ‘price’ for policy reforms".>’

The same reasconing has been applied to sectoral adjustment operations
through which the Bank finances general imports. If quick disbursement was
required to meet the objective of a loan more efficiently, the "negative list”
approach was deemed defensible provided that there was a serious gap in the
country’s balance of payments that needed to be reduced or an established cost
for the adjustment that needed to be financed, so that the government may be able

in either case to proceed with the proposed policy reforms.33

While none of the above suggests that the Bank has a mandate to introduce
political reform or to question the political form of the governments it purports
to assist, perceptions, coupled at times with vague statements, within and
éutside the Bank, have tended to give the impression that all issugs of
governance in borrowing countries may have become part and parcel of the Bank’s

concern, if not its direct business.

+i d. at para. 17.

3815, at para. 20.



TII. EXCLUSION OF POLITICAL CONSIDERATIONS IN THE BANK'S ARTICLES - ITS
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MEANING AND SCOPE IN THE CONTEXT OF THE INSTITUTIONS'S EVOLUTION

2 U The Bank’s Authorized Purposeg

The purposes of the Bank are listed in the first Article of its charter.

39

According to Article I of the IBRD’s Articles of Agreement, these purposes are:

"(1)

(i1)

(iii)

(iv)

To assist in the reconstruction and development of
territories of members by facilitating the investment
of capital for productive purposes, including the
restoration of economies destroyed or disrupted by war,
the reconversion of productive facilities to peacetime
needs and the encouragement of the development of
productive facilities and resources in less developed
countries.

To promote private foreign investment by means of
guarantees or participations in locans and other
investments made by private investors; and when private
capital is not available on reasonable terms, to
supplement private investment by providing, on suitable
conditions, finance for productive purposes out of its
own capital, funds raised by it and its other resources.

To promocte the long-range balanced growth of
international trade and the maintenance of equilibrium
in balances of payments by encouraging international
investment for the development of the productive
resources of members, thereby assisting in raising
productivity, the standard of living and conditions of
labor in their territories.

To arrange the loans made or guaranteed by it in
relation to international locans through other channels
so that the more useful and urgent projects, large and
small alike, will be dealt with first.

39

While the purposes of the Bank are exhaustively stated, the functions

which allow the Bank to serve such purposes may be expanded as deemed necessary

or desirable.
Bank’s "implied powers."

(Article V, Section 5(vi)) and other Bank affiliates.

Such expansion has been authorized in the Bank practice under the
This is explicitly recognized in the Articles of IDA
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(v) To conduct its operations with due regard to the effect
of international investment on business conditions in
the territories of members and, in the immediate postwar
years, to assist in bringing about a smooth transition
from a wartime to a peacetime economy.

The. Bank shall be guided in all its decisions by the purposes
set forth above."”

Article I of IDA‘s Articles of Agreement reads:

"The purpeoses of the Association are to promote economic
development, increase productivity and thus raise standards of
living in the less-developed areas of the world included within the
Association’s membership, in particular by providing finance to meet
their important developmental requirements on terms which are more
flexible and bear less heavily on the balance of payments than those
of conventional 1loans, thereby furthering the developmental
cbjectives of the International Bank for Reconstruction and

Development (hereinafter called "the Bank") and supplementing its
activities.

The Association shall be guided in all its decisions by the

provisions of this Article."”

In reading the above provisions, it is important to note the following
points:
i) The mandates of both institutions, though drafted in general terms, are
limited ones; they do not envisage supra-national organizations with powers
exceeding their defined purposes. In the case of the IBRD, the mandate is
basically concerned with matters of investment needea for the reconstruction
and development of members’ territories. It establisﬁes a role for the Bank
in facilitating capital investment for productive purposes and in encouraging
the development of pro&uctive facilities and resources. It envis;ges that such
development will assist in raising productivity, the standard of living and
conditions of labor. It alsoc gives the Bank a role in promoting private foreign
investment through its financing. And it envisages its encouragement of

-

international investment as an instrument in the promotion of the growth of
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international trade and the maintenance of equilibrium in balances of payments.
Furthermore, the Bank’s mandate, always emphasizing finance for productive
purposes, mentions specifically restoration of war affected economies and
development in less-developed member countries. In the case of IDA, the
mandate is also limited to the promotion of eccnomic development and the
_increase of productivity in the less-developed members, particularly through
concessional finance, with a view to raising standards of living. These
mandates have been broadly understood throughout the Bank’s history in a manner
which has enabled it to finance, in addition to typical investment projects,
technical assistance, human resource development and various other activities
directly related to economic development. Their interpretation in the 1980s as
enabling the Bank to assist members in dealing with their balance of payments
problems in the context of the implementation of agreed economic and social

reforms represents, as explained above, the greatest expansion hitherto

introduced in the Bank’s practice.

iiy The above-quoted provisions of the IBRD and IDA charters specifically
mention that each of these institutions "shall be guided in all its decisions”
by the purposes specified in the first Article of -i.ta charter. Identical
language in the IMF Articles has been authoritatively read as forbidding the

40

Fund from taking political considerations into acgount (which, in the case of

the Bank, is explicitlj.( mentioned elsewhere in the Articles).

4°See Gold, Political Considerations Are Prohibited by Articles of BRgreement

‘When The Fund Considers Requests for Use of Resources, IMF Survey 146 (1983).
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4ii) In both the IBRD and the IDA, other provisions in their respective
Arficles require them to provide their financing for "specific projects”, except
in "special circumstances".41 This requirement further explains the financial
character of the institutions and the particular need to insulate them from
broader political considerations which should be irrelevant to the financing of
specific projects. However, other forms of financing are authorized in special
circumstances, and the explicit provisions of the Articles of each institution
exclude political considerations from all their decisions. In the case of the
IMF, which does not finance specific projects and has a broad mandate related
to the members’ monetary and exchange policies, Article IV, Section 3(b) of the
Fund‘s Articles, which deals with Burvéillance over exchange rate arrangements
and requires the Fund to adopt specific principles for the guidance of all
members, specifies that "[t]hese principles shall respect the domestic social

and political policies of members" . 42

Za Prohibition of Political Activities

The Articles of Agreement of both the IBRD and the IDA include three,

almost identical provisions meant to insulate these institutions from political

41For the definition of these terms and their applicaticn in practice see

the legal memoranda: Project and Non-Project Financing under the IBRD Articles,

SecM84-1053, December 21, 1984.; Authorized Purpokes of Loans Made or Guaranteed
by the Bank, SecM88-517, May 10, 1988.

42As referred to gupra note 40, Sir Joseph Gold, the noted former General
Counsel of the Fund, wrote that in view of the provisions of the Article dealing
with the Fund’s purposes, political considerations are prohibited when the Fund
considers requests for use of its resources and not only when it adopts the
principles guiding members with respect teo the Fund policies regarding
surveillance over the exchange rate policies. See also, J. Gold, Legal and
Institutional Aspects of the International Monetary System, Selected Essays,
Legal Structure of the Par Value System 537 et seg. (1979).
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'intervention by their members and to prohibit them from taking non-economic
ccasiderations into account. These are, respectively and in the order they
appear in the Articles, Article III, Section 5(b); Article IV, Section 10; and
Article V, Section 5(c) of the IBRD Articles and Article V, Section 1(g);

Article V, Section 6; and Article VI, Section 5(c) of the IDA Articles. These

provisions read as follows:

- "The Bank shall make arrangements to ensure that the proceeds of any
loan are used only for the purposes for which the loan was granted,
with due attention to considerations of economy and efficiency and
without regard to political or other neon-economic influences or
considerations.™ (Article III, Section 5(b), IBRD)

- "The Bank and its officers shall not interfere in the political
affairs of any member; nor shall they be influenced in their
decisions by the political character of the member or members
concerned. Only economic considerations shall be relevant to their
decisions, and these considerations shall be weighed impartially in
order to achieve the purposes stated in Article I." (Article IV,

Section 10, IBRD)

- "The President, officers and staff of the Bank, in the discharge of
their offices, owe their duty entirely to the Bank and to no other
authority. Each member of the Bank shall respect the international

. character of this duty and shall refrain from all attempts to
influence any of them in the discharge of their duties." (Article

V, Section 5(c), IBRD)

The above-cited provisions are particularly instructive in the following
respects:

33 They intentionally cover all decisions by the institutions

involved. The draft of Article IV, Section 10, of tbe IBRD

Articles, submitted to the Bretton Woods Conference, as originally

prepared by the U.S. Treasury, limited the prohibition related to

the political character of the members to "decisions with respect
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43 this language was changed in the

to applications: for loans".
Drafting Committee of the Bretton Woods Conference to refer to
decisions generally. The report of the Committee explained this
change by the fact that "the Paragraph as it stood selected for
special attention one of the several purposes set forth in Article

I,"” a selection which was found to be unjustified.44

ii) The quoted provisions impose six separate but inter-related

requirements:
(a) Arrangements must be made by the Bank to ensure
that the proceeds of any loan made, participated in or
guaranteed by it, will be used "with due attention to
considerations of economy and efficiency"” and "without
regard to political or other non-economic influences or
considerations.” Indeed, the conditions mentioned in
the Articles for making or guaranteeing loans by the
IBRD (Article III, Section 4) and IDA (Article V,
Section 1) are all of a financial or technical character

and are non-political in nature.

4sInitially, the language was limited in the draft prepared by Harry D.
White of the U.S. Treasury dated April 1943 (Part IV, 13) (unpublished) to
"decisions to grant or withhold loans"; it was then changed to "decisions with
regpect to applications for loans" in the later U.S. draft of September 16, 1943,
the U.K. draft of June 25, 1944, the combined U.S./U.K. draft of June 30, 1944
-and the draft distributed at the Bretton Woods Conference as Doc. 169 SA/2 of
July 6, 1944. See, Prohibition of Political Activities Under the IBRD Articles
of Agreement and its Relevance to the Work of the Executive Directors. Legal
Memorandum of the Vice President and General Counsel, SecM87-1409, December 23,
1987.

i 5 Proceedings of the Bretton Woods Conference 567, 569-570 (1948).
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(b) The Bank, including all its crgans,45 and
especially its officers (meaning its more senior
:at:aff)'l6 are forbidden from interfering in the
"political affairs"” of members.

(c) The Bank and especially its cfficers are equally
forbidden from being influenced in their decisions by
"the political character” of the member or members
concerned. This means that, under the Articles, the
political character of the member is irrelevant for the
purposes of the decisions of the institution.

(d) The only considerations which, under the Articles,
are relevant to the decisions of the Bank and its
officers are those which qualify as "economic
considerations.” Such considerations must be weighed
impartially. This latter requirement is particularly
important to ensure the uniform treatment of members in
similar economic circumstances and is derived from the
principle of equality of states, enshrined in the U.N.
Charter (Article 2 (1)) and high in the éinds of the
original drafters of the Articles who envisaged
universal mémbership in the institution.%’

(e) The President and the staff of the Bank owe their

45see for details the legal memorandum referred to in note 43 above.
4674, at 2.
47

Accord, Gold, supra note 40, at 147.
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L B duty only to the Bank. Clearly, this requirement does
not apply to the Governors and Executive 5irectcrs who,
while required to act for the benefit of the institution
and its members as a whole,48 are also appointed or
elected by members and may be expected to express the

views of such members.49

(£} Finally, each member of the Bank is reguired to

respect the international character of the duty of the

President and thé staff by refraining from all attempts

to influence them to act .under non-economic

considerations or to weigh economic considerations in

other than an impartial manner.

The above six requirements raise difficult questions as to (i) what is
meant by "political affairs", "political character"” and "economic
considerations” in the context of the Articles’ provisions, (ii) the extent to
which these provisions should be read as assuming that economic and political
considerations are invariably isolated from each other and (iii) whether it is
realistic to assume that inter-governmental agencies éuch as the IBRD and the

IDA could in fact insulate their decisions from political considerations.

43See the legal memorandum cited supra note 43, at 2-3 and Gold, supra note
42, at 241-243 and 276.

)
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First: Meaning of the Terms "Political™ and "Economic” in the Context of the

Baﬁk's Articles:

The Bank’s Executive Directors have the power to decide on any gquestion
of interpretation of the provisions of the Articles of Agreement subject to
possible review by the Board of Governors at the request of any member (Article
IX, IBRD; Article X, IDA). In their discharge of this function, the Executive
Directors take into account the legal analysis provided by the General Counsel

as well as other relevant considerations.

The legal interpretation of treaty provisions such as the Bank’s Articles
is subject to general rules of international law developed through centuries of
state practice, judicial precedents and scholarly works. Such "customary rules”
have been codified in £wo articles of the 1963 Vienna Convention on the Law of
Treaties.so The general rule in this respect is that a treaty should be
interpreted "in good faith in accordance with the ordinary meaning” to be given
to its terms, not in the abstract, but "in their context" and in the light of
51

the "object and purpose" of the treaty. The "context"™ should, for this

purpose, comprise the text "including its preamble and annexes", any agreement

made between all the parties in connection with the conclusion of the treaty,

SO0articles 31 and 32 of the Convention on the Law of Treaties of May 23,
1969, entered into force on January 27, 1980, 1155 U.N.T.S. 331 (1980) ([the
Vienna Convention]. Documents of the U.N. Conference on the Law of Treaties,
Vienna, March 26 - May 24, 1968 and April 9 - May 22, 1969, Official Records,
Documents of the Conference, U.N. Document Afconf. 39/11/Add.2, p. 293. A third
‘Article, Article 33, deals with interpretation of treaties authenticated in two
or more languages and is not relevant here.

51Articla 31(1) of the Vienna Convention. See alsoc Commentary of the
International Law Commission (ILC) on draft Article 27 (which becamé Article
31), 1966 ILC Yearbook 40-41, para. 12.
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and any "instrument" made by one or more parties and accepted by the other
parties as related to the treaty. Subsequent agreements between the parties
regarding the interpretation or application of the treaty and subsequent
practice in the application of the treaty which establishes the agreement of
parties regarding its intérpretation, as well as any relevant rules of
international law applicable in the relations between the parties should also
be taken into account. A "special meaning,” rather than the "ordinary meaning"
should, however, be given to a term "if it is established that the parties so
intended".sz Recourse to "supplementary means of interpretation” such as the
preparatory work of the treaty and the circumstances of its conclusion, is not
to be done as "an investigation ab initiec into the intentions of the parties,"53
but may be made in order to "confirm the meaning" resulting from application of

the above-mentioned rules or to "determine the meaning" when the interpretaticn

according to such rules "(a) leaves the meaning ambiguous or obscure; or (b)

54

leads to a result which is manifestly absurd or unreascnable”. The

interpretation doctrine codified in the Vienna Convention is, thus, both
"objective" and "purposive”. It relies on the language of the text as written,
but tries alsoc to serve the text’s objective. Such interpretation may however
be complemented, if the need arises, by locking at thevintention of the parties

as well as at the parties’ subsequent practice.

52article 31 (4) of the Vienna Convention.

53ILC Commentary on Article 28 (which became Article 32), supra note 51,
at 42, para. 18.

54Article 32 of the Vienna Convention.
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Both "economy" and "politics" are words of Greek origin. Initially, they
haﬁ clearly distinct meanings, "economy" being a reference to the management of
the  household and "politics" a reference to the matters of city, state,
government and puhlic-‘policies.55 This distinction has lost its original
clarity, at least in part, with the extension of the term "economy" to the state
and the subsequent emergence of the term "political economy”. Notwithstanding
its occasional use in recent Bank documents in a sense which emphasizes the
influence of politics on economic decisioﬁ-making, "political econcmy” has been

otherwise understood to mean generally "the art or practical science of managing

56

the resources of a nation so as to increase its material prosperity", and

ordinarily means in more recent use, "the theoretical science dealing with the

law that regulates the production and distribution of wealth."37 "Economy" in

this latter sense is "political”™ only in the dictionary sense of "belonging to

58

the state or body of citizens; its government and policy."” The term

= For the meanings of each of these terms and their evolution, see, The
Compact Edition of the Oxford English Dictionary, Vol I at 831 and Vol II at
2228. "Economy" is derived from two Greek words which mean "house" and
"management™ and has been used in English to mean "management of a house",
"management generally", "the art or science of managing a household”, "the manner
in which a household or a person’e private expenditure is ordered”, as well as
"the rules which control a person’s mode of living; regimen; diet" before its
use in the wider sense of the "administration of the concerns and resources of
any community or establishment with a view to orderly conduct and productiveness;
the art or science of such administration". Id. at 831.

56Ibid. The term seems to be used in recent Bank documents in the manner
typically used in so-called neo-classical economists’ writings.

57;g. Specialized dictionaries, while reflecting this general sense,
-highlight the concern of economics with the allocation of scarce means among
competing ends through the processes of production, substitution or exchange,
S8ee, The Dictionary of Economics (The Economist Books, Huchinson, 129 (1989),
Nemmers, Dictionary of Economics and Business 157 (1978); Dictionary of Economics
and Financial Markets 71-72 (Gilpin ed. 5th ed., 1986). ”

58oxford English Dictionary, supra note 55, at 2228.
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'palitica;“ has other meanings, however, which are more pertinent in the context
of the Bank’s Articles. Since these Articles recognize the relevance of
economic consideﬁationa but exclude political ones, they must assume a clear
distinction between the two. The more relevant meaning of the excluded
political factors should therefore be found in what the Oxford Dictionary

defines as "belonging to or taking a side in politics or in connection with the

59

party system of government; in a bad sense, partisan; factions™ as well as

"the political principles, convictions, opinions or sympathies of a person or
party."60 This would include many issues which fit under what has been called
*the art and practice of running a country or governing",61 but should exclude,

for the purposes of the Bank’s Articles, such typical economic and technical

o or meore generally the

issues as the "management of money or the finances”
efficient management of the country’s resources. Such latter issues, while they

may have obvious political connotations, readily represent “economic

considerations®, both in ordinary language and in the Articles’ context.

Second: Possible Entanglement of Economic and Political Considerations:

Economic considerations may be easy to insulate from political ones in the
context of the financing of specific projects, the main function of the Bank
under its Articles. The Articles assumed that project feasibility would not be

judged by the staff’'s or the Executive Directors’ partisan political preferences

6lp H. Collin, Dictionary of Government and Politics 154 (1988).

)

Gzoxford English Dictionary, supra note 55, at 831.
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but by technical, economic considerations such as the project’s financial and
economic rates of return.63 But economic considerations in their broad sense
do extend to the manner in which the state manages its resources, and may thus
become difficult to isolate from political considerations, especially in "policy
based".lending. To ensure that economic considerations will prevail in all the
Bank'’s decisions, the Articles provided that a "competent committee" consisting

of an expert selected by the governor in whose territories the project is

located and "one or more members of the technical staff of the Bank" would

64

carefully study every loan proposal and recommend it accordingly. As a further

safeguard, they provided for the establishment of an Advisory Council of not
less than seven persons "including representatives of banking, commercial,
industrial, labor and agricultural interests, and with as wide a national

representation as possible,"” to "advise the Bank on matters of general

policy."ss

The authors of the early drafts of the IBRD Articles, and particularly the

two main progenitors, Harry D. White of the U.S. and Lord Keynes of the U.K.,

630ne basic assumption made by the Articles which has not materialized in
fact, was that the main business of the Bank would be in the form of guaranteeing
or participating in loans made by private lenders who, it was further assumed,
would naturally be driven by financial and eccnomic motives, not by political
ones. =

64See Article III, Section 4(iii) and Article V, Section 7 of the IERD
Articles of Agreement, and Article V, Section 1(d) of IDA‘s. Emphasis added.
The committee mentioned in these provisions is referred to in Bank practice as
"the "Statutory Committee".

65Article V, Section € of the IBRD Articles (which has no counterpart in
the IDA Articles). Such an Advisory Council has not been convened since 1850,
however. Experience with the first Council led the Executive Directors to
request a further study which does not seem to have been made as yet.
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were indeed cognizant of the possible interaction between economic and political
factors. They meant, nevertheless, to emphasize the impartiality of the
institution when it came to political ideologies and interests, and to highlight

instead its apolitical character and universality. In his first drafts, Mr.

Wh}te provided that the Bank and its officers "shall scrupulously avoid
interference in the political affairs of any member;" this emphasis remained in
the draft submitted to the Bretton Woods Ccnfarence.ss Lord Keynes added
another paragraph to the latter draft stipulating that the Bank would act "in
strict impartiality".67 The draft of what is now Article IV, Section 10 of the
IBRD Articles was accepted at Bretton Woods without any debate on its content;

its scope was only broadened to cover all the Bank’s decisions, as explained

earlier.

Third: How Realistic is the Prohibition of Political Considerations in an

Inter-Governmental Institution?

This question was raised during the preparation of the provisions of the
Article prohibiting political considerations and excluding political influence
(Article IV, Section 10 of the IBRD Articles of Agreement), aﬁd later on in the
U.S. Congressional Hearings which preceded approval of the Bretton Woods Act.

The fact that it was not raised in the Bretton Woods Conference itself, or in

-

66see Document 169 SA/2 dated July 6, 1944, Article V, Section 11 (U.S. IV,
19). Proceedings of the Bretton Woods Conference, gupra note 44, at 190-91.
Emphasis added. :

57;g. at 202. Emphasis added. Later on, on the occasion of the Inaugural
Meeting of the Fund and Bank at Savannah, Georgia, in March 1946, Lord Keynes
warned that "[i]f these institutions are to win the full confidence of the
suspicious world, it must not only be, but appear, that their approach to every
problem is absolutely objective and ocecumenical without prejudice or favour.,"
Quoted in R.F. Harrod, The Life of John Maynard Keynes €32 (1951).
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the Board of the Bank when it approved the charters of all the Bank affiliates,

68

where almost identical language is used, is significant in indicating that

member states agreed to obligate themselves to insulate these financial
institutions from political considerations in order to protect them, and their

members, from the vagaries of politics in their varied and broad membership.

In early 1944, before the draft submitted to the Bretton Woods Conference
was finalized, the U.S. Treasury prepared a "Questions and Answers" paper
explaining its earlier draft articles which included the original provisions
against political activities.®? The last question in this document was phrased
as follows: "Will it be possible for the Bank to avoid making loans based
chiefly on political considerations?" Interestingly, the document provided the
following answer which is gquoted here in full:

"The Bank is designed to be an international economic agency
to facilitate productive international investment without regard to
political considerations. In deciding on loan applications, the
Bank is not to be influenced by the political character of the
country requesting the credits. This provision is part of the
general requirement that the Bank shall scrupulously avoid
interference in the political affairs of member countries (IV-19).

The greatest assurance that the operations of the Bank will
be based exclusively on economic considerations is given in the
provisions of the proposal. The Bank may guarantee, participate in,
or make loans only for a specific project or program that has been
investigated by a competent committee and has been approved as one
that will increase the productivity of the borrowing country and for

-

Gaggg Articles V, Section 6 of IDA‘s Articles of Agreement, Article III,
Section 9 of the IFC’s Articles and Article 34 of the MIGA Convention. For
- reasons related to MIGA’s business, this latter Article prefaces the provision
requiring that only economic considerations be taken into account (in Article
34) by the phrase "without prejudice to the right of the Agency to take into
account all the circumstances surrounding an investment.”

%5, Treasury, Questions and Answers on the Bank for Reconstruction and
Development (February 24, 1944).
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the servicing of which the prospects are favorable (IV-1-c). The
investigating committee is to consist of experts selected from the
technical staff of the Bank and one expert selected by the country
applying for the loan. With these requirements, no leoan can be made
to a country for other than purely economic purposes, and the
standards which prospective borrowers must meet are those which
protect the economic interest of lender and borrower.

The character of the Bank’'s operations should give further
assurance that political considerations will not affect the
decisions of the Bank. The greater part of the Bank'’'s operations
will be directed toward encouraging and facilitating international
lending by private investors. While the Bank would generally be
prepared to guarantee or participate in loans approved by the
technical committees, it would exert no pressure on private
investors to undertake such loans. It is reasonable to assume that
private investment institutions would not give weight to political
factors, except as the stability of the government of the borrowing
country affects the risk element in all foreign loans. There is
thus a further check by private investors on all loans guaranteed
or participated in by the Bank.

The -international character of-the Bank is alsoc a protection
against loans made for political purposes as previously discussed
in the answer to Question 15. The Bank itself can have no policy
outside the purely financial sphere. So far as concerns individual
member countries, they do undoubtedly have important international
political interests. However, it would be quite difficult for any
member country to utilize the Bank for the purpose of furthering its
pelitical interests. Each member country is represented on the
Board by one member, and no country can cast more than 25 percent
of the aggregate votes (V-1). Furthermore, the Board is expected
to consult with the Advisory Council on matters of general policy.
The Council is to consist of men of outstanding ability, whose
primary concern would be with economic and financial rather than
with political matters. (V-5).

It remains true that the possibility always exists that
pressure will be exerted to induce the Bank to extend foreign
credits because they are politically necessary. So far as possible,
the draft proposal is designed to minimize such influences in
international lending. We recognize, however, that no set of rules
will of itself completely eliminate political considerations and

that proper limitation of the Bank’s activities depends ultimately

on the character of the men responsible for its operations.

This does not imply that international locans for political
purposes have no justification. Obviously, there will be instances
when loans may properly be made to aid a friendly government. But
such loans should not be made with the aid or encouragement of &the
Bank which is exclusively concerned with international investment
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for productive purposes, nor should such loans be made with funds

provided by private investors. Where loans must be made for

political purposes, the funds should be provided by the interested
government or governments, without requiring either the Bank or
private investors to assume the risks inherent in such loans.”

A similar reply was given by the U.S. Secretary of the Treasury, when
asked during the Senate Hearings by Senator Taft whether he thought that "when
a Board is set u?, composed of the great nations and the small nations of the
world, they are not going to be affected by politics about the making of a loan
to a nation?”7l When addressing the practicality of this matter Secretary

Morgenthau emphasized again that "the institutions will carry out their work as

far as it is humanly possible to do it and - it depends on the people running

it — on a strictly business bast.“’z

It is noteworthy that while questions were raised regarding the
practicality of insulating the Bank from political interventions by members and
their representatives, the importance of preserving the international and
apolitical character of the duties of the President and staff has never been
called into gquestion. Such an international character can hardly be maintained,

however, if members do not honor their duty, also stipulated in the Articles,

7°;g. at 75-77. Emphasis added. The provisions of the earlier draft
referred to in this answer which mentioned the expert committee and the Advisory
Council have survived in the Bank’s Articles (Article III, Section 4(iii) and
Article V, Section 7 on the loan committees, and Article V, Section 6 on the
Advisory Council), unlike the provision regarding the maximum votes a country
could cast. The purpose of the latter provision has been served, however,
through the allocation of shares and the provision on "preemptive rights”.

71599 Senate Hearings on H.R. 3314 (B) June 1945, at 15.

TZLQ. Emphasis added.
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fc refrain from attempts to influence the President and staff in the performance

af their work.

The practice of the Bank may have seen instances where the ideals of the
Articles have not always been fully met and where political considerations may
have influenced Bank decisions in varying degrees of'subtlety. Executive
Directors may have also voted at times on politically motivated instructions.
The Bank’s General Counsel, past and present, have stated that there was no

legal remedy available to the Board to challenge a vote on the basis of

unexpressed political motivations.73 None of this, however, changes what is

stated in the Bank’s Articles. Nor does it provide a legally acceptable basis

for its violation.

= Political cConsiderations of Possible Relevance Due to their Direct

Economic Effect or to Binding International Obligations

The Bank and its officers are thus regquired not to interfere in the
political affairs of members and to take only economic considerations into
account. Yet, internal or external political events may have significant direct
economic effects which, due to their economic nature, may properly be taken into
consideration in the Bank’s decisions. Situaticns may also develop where
political events lead to the creation of cbligations for the Baﬂk or its members
which cannot be ignored in the Bank‘s decisions. Both areas require
~clarification in order to establish their consistency with the Articles’

provisions.

735ee the legal memorandum referred to supra note 43, at 6.
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,i) The degree of political instability of the government of a member
reéuesting a loan and of the security of its territories could be such as to
affect the development prospects of the country including its prospective
ereditworthiness. Political changes may also affect the borrower’s ability to
keep its commitments under a loan agreement or the ability of the Bank to
supervise project implementation or to evaluate the project after its
completion. As a result, partial or full foreign occupation of the country’s
territories or civil strife in such territories cannot be deemed irrelevant to
the Bank’s work simplylbecause they are of a political nature. Bank lending in
such circumstances may run counter to the financial prudence reguired by the
Bank's Articles (Article III, Section 4(v)). It may also threaten the standing
of the Bank in financial markets or otherwise adversely affect its reputation
as a financial institution. Indeed, the Bank has long recognized that it
"cannot ignore conditions of obvious internal political instability or
uncertainty which may directly affect the economic prospects of a borrower."74
This position has been consistently upheld by the Bank’s Legal Department, most
recently in the Legal Memorandum of December 23, 1987.75 It is important to
recall, however, that in such situations the Bank would still be taking into
account relevant economic considerations; political events would represent only
the historical origins or the causes which gave rise to such considerations.
$1.) In addition to the above practical possibilities, other situations may

~arise where the Bank becomes legally bound to pay due regard to factors which

747he World Bank, IDA and IFC - Policies and Operations 43 (April, 1968).

75Referred to supra note 43, at 4 and 6.
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are basically political in nature. Members of the Bank which are also members
af fhe U.N. are required by the U.N. Charter (Article 48) to carry out Security
Council decisions "directly and through their action in the appropriate
international agencies of which they are members." Members’ obligations under
the U.N. Charter prevail over their other treaty obligations, including their
obligations under the Bank’s Articles of Agreement, by force of an explicit
provision in the U.N. Charter (Article 103). The Bank itself is bound, by
virtue of its Relationship Agreement with the U.N., to take note of the above-
mentioned Charter obligations assumed by its members and to "have duelregard for
decisions of the Security Council under BArticles 41 and 42 of the U.N.
Charter"76 (which cover the binding measures that the Security Council may take
to maintain international peace and security). The resultant inability of the
Bank to lend to a member country which is subject to embargo measures imposed
by the Security Council falls into this type of situation. The Bank’s Beard of
Gavernors, by a resolution dated September 13, 1951,77 unilaterally undertock
toc have the same due regard for the U.N. General Assembly resclutions made
pursuant to its "Uniting for Peace" resolution of that year78 (presumably on the

basis that such resoclutions were equivalent to Security Council decisions taken

-

Téarticle VI(1l) of the Agreement Between the United Nations and the
International Bank for Reconstruction and Development, Nov. 15, 1947, 16 U.N.T.S.
346 (see also 394 U.N.T.S. 222 for the similar agreement with IDA).

7TResolution No. 64 adopted by the Board of Governors at Sixth Annual
Meeting, World Bank, Sixth Annual Meeting of the Board of Governors, Summary
Proceedings 26 (1951).

8 "Uniting for Peace" Res. 377 (V), 5 U.N. GAOR, Supp. 20 (A/l??g) 10-12,
Resolution adopted on the Report of the First Committee (1950).
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under Articles 41 and 42 of the U.N. Cha.rter).79

It should be noted in this respect that the Bank refused, when the
"occasion arose in the 19603,80 to extend the same treatment to other resolutions
of the ﬁ.N. General Assembly, which are normally deemed to be reccmmendations,31
invoking in this respect its Articles’ provisions prohibiting political
activities as well as the provisions of the Bank's Relationship Agreement with
the U.N.B2 Under this latter Agreement each organization is prevented from
presenting formal recommendations to the other without reascnable prior
consultation. Furthermore, the U.N. "recognizes that the action to be taken by

the Bank on any loan is a matter to be determined by the independent exercise

of the Bank’s own judgement in accordance with the Bank’s Articles of

79The controversial "Uniting for Peace" Resolution was adopted to enable
the General Assembly to act as organ for the maintenance of international peace
and security when the Security Council fails to fulfil this task due to the
exercise of the veto power by one of the five permanent members.

80Fcr a detailed account of this episode, prompted by the adoption of the
U.N. General Assembly of resolutions in 1966 requiring the Bank not to give
financial assistance to South ARfrica and Portugal, see, Shihata, The World Bank
and Human Rights - An Analysis of the Legal Issues and The Record of Achievement
17 Denv. J. Int‘l L. Pol. 43 et gseqg. (1988); Kneller, Human Rights, Pelitics and
the Multilateral Development Banks, 6 Yale Studies in World Public Order 362
(1980); Marmorstein, World Bank Power to Consider Human Rights Factors in Loan
Decisions, 13 J. Int’l. L. & Ec. 113 (1978); Whiteman, 14 Digest of International
Law 1004 et seg. (1970); Bleicher, U.N. v IBRD: & Dilemma of Functionalism, 24
Int’l Organization 31 (1970). %

8lpor a recent treatment of the legal nature of U.N. General Assembly
resolutions, a controversial subject in certain respects, gee, 62/2 Annuaire de
17Institut de Droit International, Premiere quegstion: The elaboration of general
‘multilateral conventions and of non-contractual instruments having a normative
function or obdjective - Resolutions of the General Agsembly of the United
Nations, M.K. Skubiszewski, Rapporteur, 65-126 and Resolution adopted, 274 et
seg. (1987).

82 See supra note 76.
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hgreement." The Agreement explicitly provides that "[t]he United Nations
reéégnizas,_therefore, that it would be sound policy to refrain from making
:egommendations to the Bank with respect to particular loans or with rgspect to
terms or conditions of financing by the Bank." The Bank has recognized only
that the U.N. and its organs "may appropriately make recommendations with
respect to the technical aspects of. reconstruction or development plans,
programmes or projects."a3 These latter provisions are also consistent with
Article 1 of the same Agreement which states that "[b]y reason of the nature of
its international responsibilities and the terms of its Articles of Agreement,
the Bank is, and is required to function as, an independent international
organization." Indeed, under its own Articles of Agreement (Article V, Section
8) the Bank is regquired to cooperate with any general international
organization, such as the U.N., provided that "[a]ny arrangements for such
cooperation which would involve a modification of any provision of this

Agreement may be effected only after amendment to this Agreement under Article

VIII".

While the Bank‘s position on this matter has prevailed in the context of .
the controversy which arose in the 1560s over lending to South Africa and
Portugal, it may be interesting to note that the U.N. Legal Counsel at the time
contended that the prohibition of political activities under the IBRD Article
IV, Section 10, did no£ relate to criteria involving the international conduct
.cf a state affecting its fundamental obligations ugder the U.N. Charter and that

what was prohibited was interference in the internal political affairs of the

83
added.

Article IV (3) of the Relationship Agreement, gupra note 76. ‘Emphasis
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Bank members and discrimination against a member because of the political
character of its government.84 However, there was no disagreement during that
episode that internal political affairs which have no serious international

dimensions were cutside the scope of the Bank’s work.

The latter remark is of particular interest with regard to the issue of
human rights violations and their effect on Bank lending. At least one member
of the Bank has enacted legislation authorizing and instructing its Executive
Director in the Bank (and in a number of other internaticnall financial
institutions) to "oppose"” any loan or other form of finanéial or technical
assistance to any country with "a pattern of gross violations of internationally
recognized human rights" or which "provide refuge to individuals committing acts
of international terrorism by hijacking aircraft,” unless, in all such cases,"
such assistance is directed specifically to programs which serve the basic human
needs of the citizens of such country."as However, the Bank’s practice, which

may have been recently subject to some interruption in the Bank’s Board, has

been to the effect that the degree of respect paid by a government to political

845ce 21 U.N. GAOR 4-20, U.N. Doc. A/C. 4 SR1653 (prov. ed. 1966). A
gimilar position has been upheld by Bleicher,” supra, note 80, at 31 and
Marmorstein, supra note 80, at 127-31, but not by Kneller, supra note 80, at 418-
21.

Ssﬁgg Section 701 (a) and (f) of the International Financial Institutions
"Act, as amended, in U.S. Senate, U.S. House of Representatives, Legislation on
Foreign Relations through 1988 at 153-56 (1989). For the legislative history of
this provision, see Shihata, supra note 80 at 45 et seg. The history of PL95-
118 makes clear that the U.S. Executive Director can "coppose" by abstaining,
voting "present" or taking any action other than voting "yes". See Senate
Conference Report No.95-363 at 101 (July 26, 1977).
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6 cannot be considered in

and civil rights (as opposed to economic rights),a
it;elf a basis for the Bank’s decision to make loans to that government.
Viclation of political rights may, however, reach such proportions as to become
a Bank concern either due to significant direct economic effects or if it

results in international obligations relevant to the Bank such as those mandated

by binding decisions of the U.N. Security Council.

Iv. THE BANK'S MANDATE IN RELATION TO ASPECTS OF GOVERNANCE IN ITS

BORROWING MEMBER COUNTRIES

1 Defining the Issue

In its full sense, "governance" covers the manner in which a community is

managed and directed, including the making and administration of policy in

matters of political control as well as in such economic issues as may be

relevant to the management of the community’s resources;87 it conveys the same

88

meaning as "government®” which is a "more modern word for governance", There

is thus some overlapping between the meanings given to the words "governance"

asggg a clear distinction between the two categories of human rights in the
two separate conventions prepared by the U.N. to ensure their protection: the
International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966,
993 U.N.T.S. 3 and the International Covenant on Civil and Political Rights, Dec.
16, 1966, 999 U.N.T.s. 171. See also United Nations, Human Rights: a
compilation of international instruments 3 et seg. (4th ed, 1583j).

875ee several definitions to this effect in the Oxford Dictionary, supra
note 55, at 1181 and in Webster’s New International Dictionary of the English
Language 1083 (2nd Edition, 1948).

88he concise Oxford Dictionary 530 (Sth ed. 1964); more recent dictionaries
simply refer to the definition of "government”, see e.g. Webster’s Ninth New
Collegiate Dictionary, 529 (1990). The more comprehensive dictionary cited supra
note 55, at 1181 states that "in the main [the word ‘government’] may be
considered to have superseded governance."



- 37 -

‘and "economy",89 and more so between the meanings of "governance" and

"politics".90 Each of these three words no doubt evoke in their broad meanings
questions which may readily fit under the other. Not only is "the political

agenda full of economic iasues“,91 the economic agenda inevitably raises

political guestions and the governance agenda is full of both types of issues.

The possible broad meanings of "governance" and the different intentions
of those who call on the Bank to take it into account indicate the importance,
as well as the difficulty, of drawing a clear distinction between two sets of
aspects of governance: (a) those which are related to the Bank’'s purpose as
stated in i?s Articles and are not excluded by provisions in these Articles and
(b) such other aspects which represent prohibited "political considerations.”
Notwithstanding the difficulty of making this distinction, it has to be made by
the Bank, if it is to take certain governance issues in its borrowing members
into account while avoiding the risk of violating its Articles. An appropriate
distinction may also cbviate the need for the amendment of the Articles from
the viewpoint of those Bank members who attach at present particular importance

to governance issues in borrowing countries.

The remaining part of this memorandum is meant to enable the Executive
Directors to agree on ways in which the Bank may address certain aspects of

governance without having to face either of the above-mentioned possibilities.

895ee, e.gq., definitions in the Oxford Dictionary, supra note 55, at 831
and 1181.

9014, at 831 and 2228.

9ISamuelsbn & Nordhaus, Economics 11 (1989).
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It is perfectly clear that the Bank‘s purpose is not to substitute itself for
the peoples and governments of its borrowing member countries in deciding how
these countries are to be governed. This might be a task for a world
government, not the World Bank. Nor do the Bank‘s purposes allow it and its
staff to be involved in the political reform of its borrowing countries, no
matter how badly needed such a reform may be. The issue at hand is simply to
identify aspects of governance which are relevant to the Bank’'s work and may
therefore defensibly fall within its mandate, and aspects which are clearly
political considerations which cannot be taken into account without breaching
the Bank‘’s Articles. Such identification will make it possible for the Bank to
determine the governance issues it may formally take up in its dialogue with
borrowing countries and appropriately address in its operations, and the issues

it should ignore in its work. High risks are involved in failing to make a

correct distinction in this respect.

Before attempting to make such a distinction, it may be important to

separate this matter from another issue with which it may be confused, that is

the Bank’s freedom to acguire relevant knowledge of the political situation in

its borrowing members and to gain insight as to the underlying social and
cultural factors behind such a situation. Acquiring this knowledge is not only
legitimate; it is essential for the Bank’s ability to provide ﬁsgful advice on
policy reform in the‘economic and social sectors. Without it, the Bank's
_assessment of the feasibility and effects of this type of reform may be grossly
distorted. For instance, in areas such as the reform of the legal and
requlatory framework for private sector activities, lack of such knowledge could

b

easily lead to misguided advice with long term economic consequences. Knowledge
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of the political situation may also be necessary in the assessment of the
coﬁntry‘s creditworthiness and of the ability of a certain government to carry
out its obligations under a specific loan or of the Bank’s ability to supervise
the project to be financed by the Bank. Developing such knowledge should not
however mean, in my view, permitting Bank staff to enter into a dialogue with

the political parties in the country concerned without the concurrence of the

92

government, as seems to have been recently suggested in a Bank document. The

Bank should be careful, in building up its knowledge of the political situation,
not to interfere, or give the impression of interfering in the pclitigal affairs
of its members. Unchecked contacts with political parties, especially
opposition parties, may easily give this impression, unlike the contacts with

experts and professional associations.

2s Aspects of Governance Beyond the Bank’s Mandate

The earlier discussion in this memorandum and the clarification of the six
requirements provided for in the Bank’s Articles in respect of political
ccnsiderationa93 should make it clear that ihe following activities are legally
prohibited by the Bank’s Articles and thus may not be carried out under the

guise of promoting "good governance”:

92§gg OED, Annual Review of Evaluation Results 6-26 (1990) where it states:
_"The Bank needs not only to be familiar with the programs of the competing
parties or groups in a member country, but alsoc to maintain a low-keyed contact
with them all, to assure broader understanding of the Bank'’s views, appreciate
the views and programs of the country’s competitors for power, and help assure
continuity in the lending program.”

.

93599 supra pp. 16-20.
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i) The Bank should not be influenced by the "politica haracter™ of the
member. It should therefore be of no relevance to the Bank if the country
concerned is a member of a particular political bloc or professes a particular
political ideology. It should be immaterial to the Bank if the country is a
kingdom or a republic, follows a Western-style or another form of government or
has a parliamentary or a presidential system. There is no evidence that
economic growth would be achieved only under a political system which is more
familiar to the Bank staff or is ideclogically preferred by certain of its
members. Oon the contrary, rapid economic growth has taken place "within a
variety of political systems and with gquite different ranges of public
policies“.g4 Regardless of how simplistic it may be to attempt to introduce
political transformation through the conditionality of external lending, such

conditionality would not in my view be consistent with the explicit provisions

of the Bank’s Articles of Agreement.

The general prohibition stated above is subject to the qualification
mentioned earlier in this memorandum. Economic considerations are relevant to
the Bank’'s decisions, even when they have political causes or origins. The
linkage between such economic considerations and political factors cannot be
presumed, however. It must be clearly established in each case where it is

alleged to exist, as will soon be explained further.

94Pye, Aspects of Political Development 34 (1966). The same conclusion has

been recently confirmed by extensive research. See Sirowy & Inkeles, The Effects
of Democracy on Economic Growth and Tnequality: A Review, 25/1 Studies in
Comparative International Development 126-157 (1990).

»
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ii) The Bank should not interfere in the domestic or foreign partisan politics

of any member. It should not favor one political party over another or one of

.competing political candidates in national or provincial elections. It should
deal with the government in charge and act impartially with regard to the
differané political factions in the country, even if the Bank staff happens to
believe that a certain faction is likely to be more understanding of Bank

policies. And it should not attempt to influence the direction of the political

foreign policy of the borrowing country.

iii) The Bank, as coordinator of foreign asgsistance for a given country, should

not act on behalf of donor countries in influencing the recipient countrv’s
political orientation or behavior. It should concentrate on maximizing the

effectiveness of aid efforts, avoiding duplication and inconsistencies and

enhancing the volume and quality of assistance. Such beneficial role which is
appreciated by both donors and recipients should not, in other words, result in
giving the Bank staff a different, unauthorized role as political messengers
for donor governments. Nor should it allow the peclitical preferences or ideals
of bilateral donors to color the Bank’s own judgments and decisions. A clear
line has therefore to be drawn between the Bank's coorainating role, which must
be guided only by considerations of aid effectiveness and efficiency, and any

conduct which makes the Bank a source of political influence or pressure.

iw) More generally, the Bank should not allow political factors or events (no

matter how appealing thev may seem to be) to influence its decisions unless, as

explained earlier, it is established that they have direct and obvious economic

-

effects relevant to its work. This judgment must be reached as a result of the
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;bjective analysis of the Bank‘s staff, not in response to political pressure
from a member -or members or in application of unestablished development
doctrines or theories. The staff have to establish the case for the direct
economic effect in a clear and uncontroversial manner. For it to be taken into
account, such economic effect has to be preponderant; a question which is
traditionally considered as "political” éannot be turned into an economic issue
just because of minor possible economic effects. It should be recalled that it
is only the economic considerations which are relevant to the decisicns.of the
Bank, as Article IV, Section 10 of the Bank’s charter explicitly stipulates.
To ensure consistency with this provision, when these considerations are
associated with political actions or flow from political events, they have to
be of such impact and relevénce as to make-them‘a Bank concern. Even then, the
Article’s provision requires the Bank to weigh such economic considerations
impartially in order to achieve the Bank’s purposes, not in order to satisfy

political preferences or ideals.

v) Equally important, the staff should not build their assessment on the

possible reaction of any Bank member to their analvsis. Interference by Bank

members in the staff analysis would form an undue attempt to influence the
staff’'s discharge of their international duty and is'explicitly prohibited under
the Articles. In particular, the Bank should notitake a positién for or against
lending to a particular member or for a particular project simply because such
~member or project is likely to be favored or oppo;ed by other members. Each
Executive Director is free to vote on loan proposals as he may deem fit; he is
not to interfere, however, with the way the President, officers 9nd staff

prepare such proposals for submission to the Board. Consultation with Executive
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‘Diractcrs on proposed loans or policies should not be taken as an occasion to
impose a position on the President or staff as to whether the proposal should
be made or on the specific features of such a proposal. The President should
be able to decide what position to take in light of the consultation, realizing
that it is the Board as a whole which will finally decide on the matter.
Attempts by a member or members to impose a certain position before a specific
‘proposal was submitted to the Board in a formal meeting would not, in my view,
be consistent with the Articles’ requirement of non-intervention in the

discharge of the duties of the President and staff.

s Aspects of Governance Consistent with the Bank’s Mandate
One key to determining the aspects of "governance" which are relevant to
tﬁe Bank’s work and consistent with its mandate is to be found in a definition

given to this term in contemporary English which sums up what is mostly intended

95

by those who use it in the Bank. This is the meaning of "good order"”, not in

the sense of maintaining the status quo by the force of the state (law and

order) but in the sense of having a system, based on abstract rules which are

actually applied and on functioning institutions which ensure the appropriate
application of such rules. This system of rules and institutions is reflected
in the concept of "the rule of law", generally known in different legal systems

and often expressed in the familiar phrase of a "government of laws and not of

95599 Oxford Dictionary, supra note 55, at 831. According to JWebster’s
Dictionary, supra, note 87, at 1083, the word means also "good conduct"; "self-
contrel™.
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ﬁ;e;".gs
Concern for rules and institutions is particularly relevant to a financial
institution which at present does not only finance projects but is also deeply
involved in the process of economic reform carried out by many of'its members.
Reform policies cannot be effective in the absence of a system which translates
them intoc workable rules and makes sure they are complied with. Such a system
assumes that: a) there is a set of rules which are known in advance, b) such
rules are actually in force, c¢) mechanisms exist to ensure the proper
application of the rules and to allow for departure from them as needed
according té established procedures, d) conflicts in the application of the
rules can be resclved through binding decisions of an independent judicial or

arbitral bedy and e) there are known procedures for amending the rules when they

no longer serve their purpose.

The existence of such a system is a basic requirement for a stable
business environment; indeed for a modern state. 1In its absence, the elements
of stability and predictabilit ,.so basic to the success of investment, will be
lacking and the fate of enterprise, like that of individuals, will be left to

the whims of the ruling individual, family or elite. Such absence will also

“

96This phrase seems to be derived from the Massachusetts Constitution (Part
the First, Article XXX) of 1780 which spelled out the principle of separation
of powers "to the end [the government] may be a government of laws, and not of
‘men.” It has since been gquoted in many decisions of the U.S. Supreme Court,
beginning with its decision in Marbury wv. Madison, 5 U.S. 137; 2 L Ed. 609,
February 1803. The concept is known in other legal systems as well under
appellations such as the "supremacy of law”, although not always tied in other
systems to the separation of powers principle. It has played a particularly
important role in the evolution of the natural law doctrine and in the Islamic
legal system, among others.
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}eflect a general lack of social discipline which could render meaningless any

: 97
process of economic reform.

A system which has the basic elements explained above addresses the
processes of the formulation and application of rules, rather than their
substance. Such pfocesees are meant to serve several objectives, among which
the economic objective figures prominently. The substance of rules will of
course reflect the policies of each government and should be based on its.
choices and convictions. The Bank may assist, if requested, in the design of
policies related to ies fields of competence and its mandate. It is also free
to condition the disbursement of its loans on the adoption of agreed econemic
policies. This is diffe;ent, however, from the above-mentioned institutional

process for the formulation and application of rules as a prerequisite of

economic reform and stability.

The emphasis placed on rules and institutions should not be seen as a call
for excessive regulation or for rigid procedures. On the contrary, experience
shows that such excesses lead to abuses of power and invite corruption and
evasion, with negative effects on the development process. Rather, an

appropriate system of a rule of law only ensures that both the application of

£

9

Tohis point is well summarized in G. Myrdal, The "Soft State" in
Underdeveloped Countries, 15 UCLA L. Rev. 1118 (1968) where he defines "soft
-development” as "a general lack of social discipline.., signified by many
weaknesses: deficiencies in.. legislation and, in particular, in law observance
and enforcement; lack of cbedience to rules and directives handed down to public
officials on various levels; frequent collusion of these officials with powerful
persons or groups of persons whose conduct they should regulate; and, at bottom,
a general inclination of people in all strata to resist public controls and their
implementation.™ Id. at 1120.
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and departure from existing rules should follow processes that are not only

known in advance but also provide safeguards against arbitrariness and

subjectivity.

Nor should this approach to governance issues be seen as unduly
legalistic. The requirements of a system of rules and institutions and in
98

particular the issue of compliance with the rules, are complex matters which

require multi-disciplinary studies which the Bank will do well to undertake, if
it is to give the issue of governance adequate attention. They represent such
important prerequisites of sustainable development, especially in market

economias,99 as to warrant further elaboration here through examples.

98 published writings on compliance include contributions by lawyers,
sociologists, economists, anthropologists and others. They identify, inter alia,
issues of knowledge of the rules, opportunity and capacity to obey them,
likelihood of apprehension, perceived severity of sanctions, example given by
officials and elite, perceptions of non-compliance by others, feelings of guilt,
moral acceptability, fairness of the rules, economic interest, reciprocity,
inducement, soccial habits, degree of popular participation in rule-making, etc.
See generally, Securing Compliance: Seven Case Studies (M.L. Friedland ed. 1990);
M. Posner, Economic Analysis of Law (1986); R.B. Seidman, The State, Law and
Development (1978); O.R. Young, Compliance and Public Authority (1979);
Compliance and the law_(Krislcv, Boyum, Clark, Shaefer & White eds. 1972).

= This is best illustrated in the writings of Max Weber where he stressed
the relationship between "rational law" and economic development especially in
~the industrialization of Western countries. See M. Weber, Economy and Society
(1968) (English translation of Wirtschaft und Gesellschaft, first published in
1921). See also Friedmann, Legal Rules and the Process of Social Change, 19
Stanford Law Review 791 (1967): "A market economy and a free society both impose
upon the legal system a high demand for operational certainty in parts of the
law which regulate important aspects of the conduct of everyday life and'everyday
business.™ Id. at 792.
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Examples of Relevant Issues of Governance

Both in its investment lending and in its lending in support of economic
pelicy reforﬁ, and especially in the contex£ of the latter, the Bank may thus
addfes: issued of governance, other than those excluded above, to the extent it
deems relevant to the success of the project or program involved. The following
main aspects of relevant governance issues will illustrate how this subject may
appropriately be addressed in the Bank’s pol;cy dialogue and in its loan
conditionality. It should be made clear that while these aspects are consistent
with the general framework elaborated above, they stand short of the broader
coverage of governance which has appeared in some Bank staff papers and which,
in my judgment, exceeds the Bank’s mandate. All the following aspects relate
to the degree and guality of the state’s intervention in running the economy and
are deemed to have a direct effect on investment prospects. They cover
governance as a gquestion of "good order" in the management of a country's
resources through rules and institutions, rather than the exercise of political

power to manage its affairs generally.

i) Civil Service Reform. The Bank has long been involved in institution
building and human resource development and is incr;asingly called upon to
enhance its activities in these areas. Concern for an efficient and honest
civil service represents ancther aspect of this involvement . It is axiomatic
that the effective maﬁagement of a country‘’s economy depends not only on the
_policies it follows but also on the institutions which translate these policies
into action. Support of civil service reform may in certain cases take the form
of assisting a country in reorganizing its administrative structures or studying

b

its decision-making processes. It may even go into the restructuring of its



s AR

entire civil service with a view to introducing efficiency or eliminating or
reducing corruption in a situation where the deterioration of civil
administration has reached unusual dimensions. The direct relevance of a sound

and efficient civil service to the success of state enterprises as well as

100

private sector development is well established. Civil service reform may

thus be assisted by Bank loans both in the form of project or non-project
lending. If such assistance is deemed by the Bank to be required for the
implementation of economic reform and the promotion of investment and is
provided at the request of the country, it obviously cannot represent an

unauthorized interference in the country‘s political affairs.

ii) Leqgal Reform. The Legal Department paper on the Role of Law in Private

101

Sector Development, .circulated to the Executive Directors last year, has

shown the importance of having an appropriate legal system, properly
administered and enforced, for creating an environment conducive to busiﬁéss
development. The transformation of economies from command to market systems
cannot in particular be successfully achieved in the absence of workable,

comprehensive legal infrastructures.lo2 In an earlier treatment of this subject

10045,1d Bank, World Development Report 1983 at 101 et seg. and B. Nunberg
& J. Nellis, Civil Service Reform and the World Bank, PRE Working Paper Series

422 (May 1990). &

101The Role of Law in Private Sector Development:; Implications for the

Bank’s PSD Action Program, Discussion Paper, Legal Department (November 1989).

1020454 point is clearly made in the Bank‘s papers on reform in socialist
econcmies. See, e.g., From Socialism to Private Market Economy: Issues and
Preliminary Lessons of Experience (ARugust, 1990). A book on the Principles of
Soviet Law published in the 19208 quoted Stalin as stating that "As the market
declines, legal regulation and law itself lose their importance”. Quoted in

Izdebski, Legal Aspects of Economic Reform in Socialist Countries, 37 Am. J.
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T had the occasion to point out that:

"The legal system may be generally unresponsive to the needs of
important parts of the community, including the business community.
Laws and regulations may be complex, deficient, unwritten or non
existent. Rule-making, whether in the form of legislation,
regulations or minor decrees and directives may not be based on
comprehensive data and analysis and are often influenced by vested
interests and inter-perscnal considerations. The civil service in
charge of administering the laws and regulations may be poorly
trained and motivated. Delays, red tape, uncertainty and corruption
can result. The court system and judiciary may follow protracted
procedures resulting in unreasconable delays and may be unable to
enforce judgements. No system of commercial arbitration may exist.
Even minor commercial disputes may remain unresolved for years. The
local legal and accounting professions may be underdeveloped or,
given the excesses of the regulatory framework, may perceive their
role as agents of avoidance or evasion of binding rules. This
situation makes investment decisions more difficult and costly for
domestic and foreign investors alike."

Legal reform requires profound knowledge of the ec&nomic and social
gsituation in the country involved and can only be useful if it is done by the
country itself in response to its own felt needs. The Bank may favorably
respond to a country’s request for assistance in this field, if it finds it

relevant to the country’'s economic development and to the success of its lending

strategy for the ccuntry.lo4

Comp. L. 703, 705 (1989).

-

103
1990).

Shihata, Law and the Development Process, 9 The Bank’s WQfld 12 (March,

- 104 See recent examples in credits: Cr. No. 2162 (Central African Rep.) SAL
III, July 2, 1990; Cr. No. 2090 (Senegal) SAL IV, February 9, 19%0; Cr. No. 2023
(Benin) SAL, May 26, 1989; Cr. No. 2005 (Ghana) SAL II, May 1, 1989. The Bank
is financing a comprehensive package of legal assistance in Guinea under Cr.
1963GUI, Nov. 29, 1988, and is administering a UNDP project in Laos which
includes a component for the development of its legal framework for business

activity.
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The importance of legal reform to economic develcpment is not limited to
the stability it confers on contraétual transactions and the predictability it
gives to the treatment of property rights and management-labor relations; it
extends to the essential requirement in any orderly economic activity of having

workable rules and making sure they are objectively complied with.

iii) Accountability for Public Funds. When governments work in the absence of
an adequate system of public procurement, accounting and auditing, substantive
policies and rules can easily miss their social targets and become instead means
for the exploitation of the public to the benefit of bufaaucrats. The laws on
the books will bear little relation to the norms actually followed and the
officials responsible for their application will become part of a self-serving
circle of beneficiaries. Attempted reforms will prove to be counter-productive
and may only provide further opportunities for abuses and corruption. The
phenomenon is only too familiar in many countries and the Bank’'s experience

leaves no doubt as to the importance of public accountability for its reversal.

The Bank is therefore justified, indeed required, to make sure that proper
accounting and disclosure procedures are followed and that adequate auditing,
internal and external, is available for every endeavor in which it is involved.
If it is addressing adjustment of the macroeconomic framework as a‘whole through
a lending operation, it should be concerned, for the success of such operation,

~with the procedures needed to ensure "economy and eféiciency", especially in the
procurement of goods and services and in the auditing of public funds. These
are not only matters that are mentioned in the Articles as requirements in the

)

use of the Bank’s loan proceeds, they are cited as counterpart to the political
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considerations which are not to be taken into account.105

iv) Budget Discipline. Proper budgeting processes are necessary to rationalize
and control public expenditures. Through budgetary planning and execution
governments translate their policies into action. Budgets do therefore raise
important gquestions of economic policy. They also reflect at times major
political choices. The Bank may take up the issue of budget discipline as a
technical matter in its dialogue with a country with a view to improving that
country’s public finance management, rather than choosing for it how to spend
its public funds. The Bank may alsoc introduce conditionality in its adjustment
loans to ensure that the processes of budget adoption and implementation will
minimize waste and enhance growth. These are economic cbjectives which fit well
under the Bank’'s mandate, even though they are closely related to the political
arena. In fact, the Bank’s concern for budget discipline may cause it to
provide advice or, where appropriate, to introduce loan conditions related to
strengthening budgetary planning and implementation, providing adegquate
information on revenues and expenditures and ensuring that public expenditures
will be put to effective use. Considerations of cost-effectiveness and economic
efficiency should guide this exercise. However, the éank cannot, in my view,
substitute for the constitutionally responsible government in setting the
S, budgetary priorities. These are to be determined by the political bodies which
~;:;:>are in charge of this.function and constitutionally accountablé for dit. To
_state otherwise, would, in my view, deny governments the essence of appropriate

governance and deprive them of a powerful tool in shaping the future of their

1055.¢ Article III, Section 5(b), quoted supra at p. 17.
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societies. For its part, the Bank can of course provide advice on how this
process may best enable the country to achieve its development objectivgs. Such
advice has recently led in several instances to agreement between the Bank and
certain borrowing governments, in the context of adjustment loans, on such
matters as tax collection, government expenditures on certain fields, wage
levels, the role of the central bank, etc. The Bank may also take into account,

in determining its country lending strategies, the manner in which governments

establish their budget priorities.

Borderline Cases

The above examples illustrate types of governance issues which may present
themselves as "economic considerations" to be taken into account in the Bank’s
operations. Other issues of a similar character may exist and should be
considered on their merits. The Bank is best advised to consider each issue
with the greatest caution, lest it should find itself involved in areas
prohibited under its Articles of Agreement. As several issues have both
economic and political aspect;, the judgment may depend on the degree of
importance of each of these aspects in the case at hand. A matter which
involves partisan politics or is traditionally ccnsidéred pelitical in nature
should not, in my view, be of concern to the Bank, simply on account of some

minor or doubtful economic effects. &

One difficult subject, in this respect, is that related to popular
participation as a general requirement. The Bank seems to have realized the
advantages of ensuring adequate participation of the people affected by or

.

benefitting from certain projects in the design and implementation of such
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projects. It now requires consultation with local non-governmental
organizations (NGOs) with respect to environment projects and plans and often

provides for popular participation in social projects and rural development

praograms.

The Bank is also increasingly called upon, mainly by NGOs in developed
countries,106 to condition its lending on having a system of popular
participation in rule-making generally or on the "democratization" of borrowing
countries. While popular participation and democratization are indeed important
goals which developing countries are generally trying to achieve, it is not
clear how these goals may, in the abstract, become an operational concern for
the Bank. There may be some cases where the Bank staff reach the firm
conclusion that compliance with relevant rules in a given community is not
possible without a measure of popular participation in the making of such rules.
In such cases the Bank’s concern with the issue of compliance may éubstantiate
its pursuit in the policy dialogue with a given country of a form of popular
participation in the making of such relevant rules taking into account the
country‘s cultural values and its stage of development. However, to insist, as
a general proposition that each borrowing country sh&uld have a Western-style
democratic form of government cannot in my view be reconciled with the Articles’

requirement that neither the Bank nor its officers should be influenced by the

paolitical character of its members or interfere in their political affairs.

1061456 has most recently been evidenced by the discussions of the Bank/NGO
Committee during its meeting in Washington, D.C. on October 31-November 1, 1990.
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V.  CONCLUSION

This memorandum makes it clear that not all issues related to "governance"
of its borrowing members fall within the Bank's mandate and that such governance
becomes an issue of concern to the Bank only in its strict sense of the goed

order required for a positive investment climate and for the efficient use of

resources.

The Bank is not authorized to interfere in the partisan politics of its
members or to be influenced by a member’s political ideology or character or
form of government. Indeed, the Bank is prohibited from taking politieal
factors inte account in its decisions. However, when such political factors
lead to direct and obvious economic results relevant to the Bank’s work, the
Bank may properly take such results into account as economic considerations
which only happened to have political causes or origins. In such situations,
the effect on the Bank will be more in terms of whether or how to make its new
lending commitments or to disburse under existing loans, rather than in terms

of allowing the Bank to interfere in, let alone to "govern", the country‘s

political affairs.

The main purpose of this memorandum is to distinguish between different
issues of governance and to orient the treatment of this subject in the Bank
towards the governments’ process of establishing well functioning rules and

institutions for the efficient management of the countries’ resources -- a

process which should go hand in hand with the investment of capital for
productive purposes. Such a process would ensure that the economy is run

according to a set of objective rules which are known in advance and are
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‘actually in force, that there are procedures in place for amending the rules and
for allowing departures from them when required and that there are efficient
institutions for the application of these rules and for resolving disputes which
may arise in this process. The memorandum clearly explains that the Bank may
as a result address issues like legal reform in a borrowing country, the reform
of its civil service and other institutions as well as the need for
accountability and discipline in the use of public funds and, more generally,

objectivity and efficiency in the rules and procedures related to the management

of resources.

Activities with possible economic and political aspects may raise
difficult questions. These should be considered with great caution with a view
to limiting the Bank’s attention to the economic aspects including such
processes as may be clearly required for the efficient allocation and
utilization of resources under objective criteria. It is not only -that the Bank
staff may not have adegquate knowledge in the political arena and are not
accountable to the people of the country for their advice and actions regarding
the political affairs of Bank members; the Bank’s Articles simply prohibit their
interference in such matters. The distinction made-in this memorandum, the
concept of functioning rules and institutions introduced above and the Legal
Department’s clearance under the Bank’s normal procedures should be helpful in

providing guidance as to the appropriate framework for Bank action.

The Bank'’s role as coordinator of the assistance provided by the donor

community to a particular country, a role which is practiced with respect to aid

-

dependent Sub-Saharan African countries in particular, may place the Bank in a
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gituation where it has to advise the country about the current thinking of its
donors. I+ should be careful, however, not to act in this respect as the
conveyer of political messages and not to allow the political orientations of

bilateral donors to influence its own decision-making processes.

The Bank, it should be recalled, is a financial institution which borrows
and lends; it should be concerned with its financial strength and its standing
in the market. This requires it, on the one hand, to aveid the vagaries of
partisan politics and, on the other hand, to be careful that its funds are lent

only for sound and efficient uses. Technical considerations of economy and

efficiency, rather than ideological and political preferences should guide the

Bank’s work at all times. This was the intention of the drafters of the

Articles and is the explicit message of the Articles’ provisions.

There may, of course, be views favoring the involvement of the Bank in a
broader set of issues including such attractive matters as political reform and
democratization. These views cannot in my judgement be satisfied without an
amendment of the Articles of Agreement which would broaden the Bank’s purpose
and dispose of the provisions prohibiting political aﬁtivities. The Bank, it
has been B8said, cannot be all things to all people. It is indeed an
international organization, the legal capacity .and the mandate of which are
limited by the purpcseé stated in its Articles and by the provisions excluding
political considerations. It cannot venture to act beyond its purposes and
statutory prohibitions without the risk of acting ultra wvires (beyond its legal
powers). While the Executive Directors have the power to interpret the Articles

b

of Agreement subject only to a possible review by the Board of Governors if a
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member so requeats,lo7 they cannot, in my view, correctly interpret the Articles

which explicitly prohibit political activities as authorizing such activities.

Amendment of the Articles is an intentionally onerous process which
requires, in addition to the approval of the Board of Governors, further
approval by member states acting by a high majority of their number and an even
higher majority of their votes.lna Unless such approvals are obtained and the
Articles are amended for the purpose of engaging the Bank in the political
reform of its members, a highly controversial proposition, the Bank may not, in
my view, exceed the framework outlined in this memorandum for addressing

governance issgues.

IOTSee Article IX of the IBRD Articles of Agreement and Article X of IDA’s.

1°B§g§ Article VIII of the IBRD Articles of Agreement and Article IX of
IDA's. In the IBRD, following the Board of Governors’ approval, proposed
amendments must be approved by 60% of the members having 85% of the total votes.
In IDA, the same requirement applies except for the latter percentage,‘which is
80%.



NOTE ON WOREK IN PROGRESS ON GOVERNANCE

Purpose

1. This note summarizes PRE-led work in progress on governance, and is
intended to inform PC members of issues being addressed and proposed outputs.
The paper from LEG delimits broad areas for Bank action on governance. Within
this framework, the cross-complex work program described in this note will
define major operational issues of governance and explore possible Bank
responses. An issues paper is being produced for early senior management
consideration, fcllowed by a fuller paper for PC and Board review within this
fiscal year. A schedule is set out at the end of this note.

Key RAreas of Work

2 The Bank is increasingly encountering "governance” problems in its
everyday operations —— most cbviously in Africa, where the Region has
pioneered work on governance, but in fact across all regicns. The Bank has
tried for a long time to address some aspects of governance through public
sector reform and institutional development efforts, and by encouraging
greater local and NGO participation in development processes. But there are
some important areas, discussed in the LEG paper, where we have not so far
done very much. This gray area involves the eccnomic impact of the exercise
of governmental power and authority. How should we come to grips with this
operationally, beyond what we are already doing in public sector management
and economic policy reform?

3. In determining the potential role of the Bank in each of these
areas, the overriding criteria should be that Bank action should not invelve
overt political choices (e.g. in favor of multi-party democracy, etc.), and
that the problems addressed --e.g. state enterprise accountability,
participation in poverty programs, reduction of government corruption --
should be both operationally important and tractable to some form of Bank
intervention. The emphasis will be on identification of good practice
appropriate to specific situaticns, rather than on breaking new ground. Three

lines of work are being explored:

- Increasing information and openness in the conduct of public
business. Traditional Bank concerns include publication of
accounts, auditing, and greater budgetary transparency. More
broadly, the Bank has been trying to encourage governments to "go
public" with their reform programs -- and associated undertakings to
the international community -- to build ownership of reforms and
increase their staying power. Even in established activities such
as the scrutiny of public expenditure, more systematic concern for
openness may ultimately involve the Banhk more directly in hitherto
closed issues, for example military expenditure. '

- Strengthening institutional accountability and pluralism. What. role

should the Bank play in dealing with accountability more broadly
than the traditional concern with public accounting and auditing,
hard budget constraints for state enterprises, etc? 5Striking the
right balance between accountability and autonomy of state




enterprises is an example on the borderline between such public
sector management concerns and governance. At a broader level LAC,
for example, is helping parliaments in Argentina and Chile to
strengthen oversight of economic policy and management. Better
accountability is also a critical way to get at the problem of
corruption -- which for many people is the crux of bad governance.
Rooting out corruption additionally requires reducing pervasive and
arbitrary controls which enhance government power, provide ‘
opportunities for rent-seeking, and inhibit the development of
plural and independent social and economic institutions.

= Providing a predictable framework for economic activity, as the LEG
paper indicates, is a key requirement of good governance. There
could be more explicit Bank support for development of secure and
openly enforceable legal frameworks and administration of justice
(especially relating to property rights and contracts). Within that
overall system of law and due process, it is also important to
improve the gquality and predictability of government behavicr -=- to
reduce capricious policy changes, and to eliminate arbitrariness and
harassment in government conduct, particularly towards the private

sector.

4. Another major area is participation. Here the Bank has done a lot
in recent years, especially with respect to community and NGO participation in
projects. 'But there are wider issues. One is inclusion of potentially ™
excluded communities and groups (women, poor people, etc.) in decision- \
making. Another is sirengthening participation, capacity and accountability
at lower levels of government (e.g. working with locﬁl NGOs and improving
local government), especially given the key role they play in poverty
programs, safety nets and the management of infrastructure investments.
is an area the Bank is only beginning to deal with on any scale -- the new
urban policy paper, for example, moves strongly in this direction.

This

Organization of the Work Program

E. PRE has primary responsibility for producing the proposed Board
discussion paper. The paper will be prepared in close collaboration with
Operaticns and Legal, which are represented on the task force responsible for
organizing the work and consulting Bankwide. The task force will be guided by

a steering group of Directors.

Schedule
Note on work in progress to PC December 17
Issues paper to PC February 26
Discussion paper ko PC April 15

Board seminar to be decided



DRAFT
December , 1990

To All Staff:

Follow-up to the Attitude Survey

In early October, in my first comments on the Attitude Survey, I
said that I would react in more detail by the end of the year, especially
in the areas of communications and career development, on which staff
concern is strong. This note announces a number of steps which we are
taking now in response to the Survey. Other actions will follow in the
next few months, following further consideration of Institutional issues
and the completion of Survey follow-up at the work group level.

Like most people working in the Bank Group, I am very proud of
this institution, and I had no doubt after reading the Survey results that
our strengths are much more important than our weaknesses. However, in
meetings since then with the President's Council (twice), with Directors
and Vice Presidents, with the Chief Personnel Officers and with the
Executive Committee of the Staff Association, I have stressed that we
cannot sit back on our "positives" and hope that the "nmegatives" will go
away. We need to work hard to correct important weaknesses in the
organization, and it will take time -- more than a matter of weeks and
months -- to do that. There are no "magic" or "instant" solutions to some
of these problems, but at the same time they are too important to be
considered intractable.

The Survey provides us with a wealth of information, which we
have only begun to digest and which will guide Management about staff
views for a long while yet. So far, however, the most significant outcome
of our further analysis is that there are only minor differences among
staff -- whether grouped by grade, gender, occupation, or nationality --
with respect to most Institution-wide issues. This not only confirms the
depth and breadth of the aggregate results but also suggests that follow-
up actions can be general, too, rather than aimed at particular groups of

staff.

Communications. In expressing dissatisfaction with upward and
downward communications, you are obviously not asking for more written
circulars. Instead, you want us to "tell it as it is", even if this means
simply discussing the constraints on the Institution, internally and
externally. Furthermore, you want to see management behavior which backs
up the written and spoken word. If we stress the importance of "people
management", you want to see Vice Presidents and Directors as approachable
and considerate of the human element in the office as you expect your



Division Chiefs to be. If we seek staff views on important subjects, you
want some detailed sense of how they were taken into account and you want
to see us change our minds now and then in response to strong and sensible-
reactions to specific proposals. To reflect the diversity of our efforts,
you want to see line managers -- as someone told me at a recent staff

lunch -- celebrating a particularly successful mission, or the completion
of an economic or sector study, rather than just the approval of a complex

loan by the Board.

Ultimately, these small but critical aspects of management
behavior are more important than formal or written communications, and all
managers need to keep reminding themselves of this. However, we also need
to share insights and experience more regularly across the Institution.
With this in mind, I have decided on the following practical steps:

- I will convey my thoughts directly to you more often,
either through notes like this or videotapes of meetings
which I think will be of interest to you, especially
regarding recent developments in the world and how I see
them affecting the Bank Group's objectives and priorities.

- I will circulate a daily log of my meetings and activities
to the Executive Vice Presidents, Senior Vice Presidents
and Vice Presidents (and I am asking them to do the same
within their own units), as a means of achieving a broader
understanding of issues under consideration.

- Decisions of the President's Council, Operations Committee,
Finance Committee and PRE Committee on important issues
will be shared promptly with Division Chiefs via the
All-in-1.

“ I have also asked the Senior Vice Presidents and Vice
Presidents to meet regularly and informally with managers
in their own units and in other Vice Presidencies or
Complexes, as well as with task managers, team leaders and
administrative secretaries, to exchange wviews and
experience.

None of these initiatives on its own will be sufficient to

achieve the necessary results, but taken together -- and in combination
with spontaneous efforts elsewhere in the Institution to "open up" our
management processes and share critical information -- I believe that we

can achieve a much broader understanding of our goals and our constraints
in pursuing them as completely and as quickly as we sometimes would like.

Career Development. This is not only a critical issue for the
organization: it is almost a raw nerve. Almost everyone regards promotion
as the most important form of professional recognition; but most staff ~




also are pessimistic about their prospects for promotion in the light of
slow growth in the organization, low turnover and, more disturbingly,
inadequate evidence of equity and objectivity in promotions actually made. -
The first two factors are difficult to change, but the third is something
which is well within our control.

I am pleased to report that Personnel staff and the Staff
Association have recently collaborated on a joint task force on career
development. They have produced an initial set of recommendations, which
are specific and concrete, and they intend to make further suggestions in
the next several months. They want it made clear that responsibility for
career development is shared by managers and staff, that it benefits the
Institution as well as the individual, and that it must involve processes
which are open and understandable. They have suggested that we promote
reassignments across major organizational units more actively; make the
Vacancy Information Service (VIS) more effective and credible; facilitate
developmental assignments inside and ocutside the Bank Group; strengthen
procedures for internal and external training; enhance the work of the
Career Advisory Program; make information on career paths and promotion
criteria more comprehensive and widely available; review the operation of
Bank-wide panels; and experiment with new forms of staff recognition --
not as a substitute, but rather as a supplement, for promotions and
rotations. The report of the Group is available from the Personnel Teams,
the Staff Association and your managers. Mr. Alisbah has invited comments
on the report but indicated that he intends to accept the Group's
recommendations, unless he hears strong views to the contrary.

I also want to commend Mr. Eccles and the Support Staff Action
Steering Group for their wvery careful preparation of propesals to
facilitate career progress and job satisfaction for the large number of
our colleagues at Levels 11-17. Their recommendations will be considered
and, I hope, widely discussed during the next month,.

These steps should deal with many of your concerns, but they do
not address directly the two factors which staff said in the Survey most
inhibit their advancement: aspects of the job grading system and the way
managers make their selection decisions. On these matters, I want to take
two further steps:

- I am asking the Personnel-Staff Association task force
which is looking at career development issues to examine a
recent review of the job grading system prepared by
Personnel staff and let us have their own assessment of the
strengths and weaknesses of the_system. I am also asking
them to consult as widely as possible on the subject,
especially among Division Chiefs and within the Staff
Association. I expect to hear from them by the end of
March 1991.



- I would also ask all managers to pay careful attention to
the manner in which they reach their selection decisions,
and to seek advice from the Personnel Teams on appropriate
"best practices". A great deal of staff frustration would
be avoided if simple courtesy and comsideration (such as
advising candidates whether they have been shortlisted or
not, and if not, why not) were a matter of course rather
than an exceptional practice. In a large organization, a
small amount of thoughtfulness can go a very long way.

Stress. In October, I mentioned my concern about the large
number of you who are experiencing undue tension in your jobs, with
negative effects on your health and outside life. As this is a complex
subject and it has been a recurrent feature of Surveys within the Bank
Group, even within otherwise "satisfied" and healthy work groups, I did
not intend to say much more about it until follow-up discussions in the
work groups were complete. However, many of you have raised the matter
with me or Bilsel Alisbah during the last three months, and I want to
share a few thoughts with you on the subject. '

First, most staff take pride in being hardworking and expect
deadlines to be tighter, now and then, than they would prefer. What
causes stress to build up to uncomfortable levels is when work is always
rushed or special effort is taken for granted. There is no aggregate
Institutional solution to this problem. It can only be corrected at the
work group level, through thoughtful management of individual work
programs and intelligent responses to the unforeseen. Managers need to
draw the line, with themselves and with their own managers, when work
requirements become so consistently large as to affect individuals or the
work group adversely.

Second, staff need to be encouraged -- not just allowed -- to
take regular leave, and preferably for extended periods. The build-up in
leave credits in parts of the Bank Group suggests that the necessary
balance between work program needs and the health and good humor of our
staff is not being struck successfully, and senior managers -- not just
work group managers -- need to be concerned about this. The situation is
so serious that we are considering changing the maximum carryover of leave
from 60 to 75 days and increasing incentives to use it more regularly.

Third, budget procedures are quite clearly a source of concern
and are seen to entail a disproportionate effort in a large number of work
groups. We need to look again at ways of simplifying the budget process,
and I have asked Mr. Picciotto to canvass views on how this could be done.
On this subject, too, I expect to receive suggestions by the end of March.

I know that many of you are interested in follow-up on other
Institutional subjects. Mr. Alisbah will be coordinating further work in
interpreting the Survey data and, where necessary, proposing remedial



-

action. This additional work, together with the results of follow-up at
the work group level, will be considered by the President’s Council in the
Spring, and we would expect to issue a full progress report to you in
May/June 1991.

In the meantime, please convey your views to us, directly or
through your managers and Personnel teams, on matters of Institutional
concern, and we will take them into account in considering other steps in
response to the Survey results. We have a large agenda to work on, but
just as important as our service to our member countries are efforts
within the organization to release latent talent and energy and recognize
the considerable commitment which we are making as individuals, not just
as an institution, to promoting the well-being of people in developing

countries.

Allow me to wish all of you and your families a very peaceful
holiday and a promising start to 1991.
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‘DEVELOPMENT .

To prod sub-Saharan
nations to democratize,
should donor countries

and institutions tie
their aid to political as
well as economic
reforms? While
improvements in
overnance are crucial
to achieving sustained
economic growth, the
role of donors needs to
be carefully thought
out so as not to hinder
Africa’s budding efforts
toward political
pluralism.

By CAROL I\.ANCASTER
|
hould rich countries and inter-
s national institutions providing
concessional assistance and
debt relief to sub-Saharan Africa link
their aid to political, as well as to eco-
nomic, reforms? This is the question
of the day, raised and debated in the
media, in policy discussions within
the U.S. government, in public docu-
ments by international economic
institutions, by African intellectuals,
and by development experts.
This question emerges from two
rather separate trends in world poli-
Carol Lancaster is the director of the African

Studies Program in the School of Foretgn Ser-
vice at Georgetown University.
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tics: effarts at structural adjustment
in Africa, begun in the 1980s as a
result of the deepening economic cri-
sis, the desperate need of African
governments for foreign financing,
and the increasing tendency of gov-
ernments, the IMF, and World Bank
to condition their assistance on eco-
nomic stabilization and structural

adjustment. Over 30 African coun-
tries njow have stabilization and/or
structural adjustment programs with
the IMF and World Bank.

But structural adjustment has yet
to praduce a clear-cut success in sub-
Saharun Africa. Sustained economic
reform programs in Ghana and else-
where have contributed to healthy

LSE?
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growth rates (of 5 percent or above
in Ghana) over several years. Howev-

-er, an examination of the compo-

is based on an.expansion in capacity -

utilization in agriculture and indus-
try, large aid inflows, some invest-
ments in mining—likely to produce
quick and profitable gains—and in
the informal sector. Significant new
investment in manufacturing and
agriculture have not yet material-
ized. Indeed, in Ghana, domestic sav-
ings and investment remain among
the lowest in the world and disinvest-
ment in industry continues as ineffi-
cient firms collapse in the face of
import competition. An increase in
private, productive investment is a
critical element in the success of
structural adjustment; without it,
there will be no sustained economic
growth. The question is why the
investment has not occurred and
what can be done to encourage it.
This is where the problem of gover-
nance arises.

Investors, African or foreign, put
their resources at risk to make prof-
its. In many lines of investment, par-
ticularly in manufacturing, investors
will gain profits only over a period of
years and so will invest where they
have reasonable confidence that
business conditions will not alter dra-
matically. In many of these aspects,
Africa remains uncompetitive with
other parts of the world. The logis-
tics of doing business in Africa are
still difficult, with transport and com-
munications facilities poor and unre-
liable in many countries. Physical
infrastructure is still inferior to that
in other parts of the world. African
labor is becoming cheaper, but in
many places is still uncompetitive
with the disciplined, literate, and
often skilled labor in much of Asia or,
more recently, Eastern Europe.

But above all, investors lack confi-
dence in African governments which
say they want private investment, but
then act, at times unintentionally, to
discourage it or which are riddled
with corruption. Perhaps the most
important obstacle to private invest-
ment and growth in Africa is that
everything is open to negotiation.

44

Rules and regulations are frequently
implemented by government offi-

cials in an arbitrary and capricious™

nents of this growth suggests that it~ fashion. Ab all"investors require
%-E”,Labﬂm dictability on the part of their

ost governments. This is not pre-
sent for them in much of Africa and
so they go elsewhere.
Without an improvement in gover-
nance, sustained growth will not

Is the pluralism so
often thought to be
necessary for a suc-
cessfully functioning
democracy sufficiently
developed in Africa to
support democracy?

occur, for behind problems of eco-
nomic mismanagement and corrup-
tion are problems of leadership,
interest group pressures, patronage
politics, a lack of transparency and
probity in government decision-mak-
ing, and an absence of public
accountability. The Economic Com-
mission for Africa acknowledged the
problem of governance in its recent
report, An African Alternative
Framework to Structural Adjustment
Programmes, as did the World Bank
in its recent long-term study, Sub-
Saharan Africa: From Crisis to Sus-
tainable Growth. Thus, the problems
with structural adjustment and
renewed economic growth in Africa
raise the question: Should aid be
linked to political reform?

The_question is also raised as a_

result of the recent changes in East-
ern Europe and the West's response
“to them. Eastern Europeans have

—combined their dramatic moves
toward economic and political liber-
alization with appeals to the West for
economic help (less concessional
assistance than commercial loans,
debt restructuring, technical assis-
tance, and private investment). The
Western Europeans and the U.S.
have responded with some money
and some promises, and the condi-

tioning of their help on continuing
political liberalization. The fact that
democracy could break out in East-
ern Europe, where it was least
expected, suggests that it could hap-
pen elsewhere. Why not encourage it
in Africa by conditioning aid on politi-
cal liberalization there?

In answering this question, there
are several important issues to con-
sider. First of all, what is the objective
of tying aid to political reform? Is it to
promote more open, democratic soci-
eties as an end, for the good inherent
in them? Or is it to promole econom-
ic development?

A corollary to this question is

which reforms are necessary for.

meanil}_gf_uj_pu_l'gtical_l_ibg;,alizat_i_og?

What, in the words of Robert Dahl,
would it take to ensure that African
governments are “responsive to the
preferences of their citizens™ To
ensure citizens basic political rights,
the following conditions are usually
regarded as necessary: freedom of
expression (implying media, univer-
sities, and public fora free to raise
and debate political issues and to crit-
icize government) and freedom of
assembly: an independent judiciary”
enforcing the rule of law; and an
opportunity on the part of the public
to change the political leadership

through periodic, free and fair elec-

tions. Much of the experience of
independent Africa suggests that it
may be difficult to fulfill these condi-
tions within the framework of a one-
party state. A multi-party state may
be unavoidable.

As attractive as the idea of political
liberalization is for Africa, there are
sonie potential problems. First, open
political competition may center on_
ethnic, regional, or religious cleav-
ages_dangerous to national unity. Al
independence, the fear of ethnically
based politics (far from groundless)
was the justification for the one-party
state. Is there reason to believe that
the dangers of ethnic politics have by
now declined in importance or that
ethnic politics would be less disrup-
tive of national unity today than at
independence? Does the answer to
this question differ from country to
country? If so. why? The tensions
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resurfacing in Eastern Europe and
the USSR suggest that even when
they have been suppressed for
decades, ethnic politics do not disap-
pear as potent and w®ften destructive
political forces.

Second, is the pluralism so often _
lhnughl to_benecessary for a_suc-,
Cesslully lunctioning democracy suf-
ﬁuenrﬁ? d_evelog_ed in Africa to sup- |
“port democracy? Third, are powerful

structural adjustment is an issue?

It is very possible that where
structural adjustment programs
become the subject of open political
debate or a major issue in political
campaigns, where articulate, power-
ful groups and individuals are pre-
dominant (whose interests are
threatened by structural adjust-
ment), these programs will be dis-
carded along with those politicians

'polmcal groups prepared to abide By supporting them. President Babangi-

dernocratte rules rather Lhan r_esort
fo the use of force to gam “or retain

polt[:eal power?’ Where societies lack
powerful organized groups with
diverse and sometimes competing
interests, a dominant group or coali-
tion can function as an autocracy,
even in democratic camouflage, pro-
moting the interests of its own
supporters and depriving others of
economic opportunities as well as
political rights.

Are Zaire, Liberia, Sudan, or
Somalia sufficiently pluralist soci-
eties in which powerful groups are
willing to play by democratic rules?
The answer is clear in these cases. It -
is less so regarding Kenya, Nigeria,
Senegal, or Cote d'lvoire—although
in each of these cases, ethnic or reli-
gious-based politics remain a possi-
bility and a threat.

Fourth, it is s possible_that democ-

ratization in " African societies can
harm rather than hurt the success of
“structural adjustment programs,
‘generally regarded as critical for
restoring economic growth in the
region. Open political debate would
inevitably include the major issue
with which so much of the continent |
is now struggling—structural adjust-
ment. Structural adjustment pro-
grams are controversial (not the
least because of the foreign involve-
ment in them), painful (particularly
for vocal and influential groups), and
often emotive and ill-understood by
the general public. The largest group
benefitting from them—rural farm-
ers—are typically the least articu-
late, the least well-organized, and
among the least politically influential
group nationally. Would they orga-
nize, articulate, and vote their eco-
nomic interests in an election where
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da of Nigeria has acknowledged this
threat by attempting to exclude it
from the upcoming national election
campaign. It very nearly defeated
President Diouf of Senegal. There
may well be a trade-off between polit-
ical liberalization and economic liber-
alization in sub-Saharan Africa.

A second major issue is how aid

should be | be lix linked to polmgaj_hhemllza-
tion. Coudltmnmg foreign aid on
political liberalization would add an
additional degree of coercion lo rela-
tionships between African govern-
ments and foreign powers, which is
already there in conditioning aid on
economic reforms. Perhaps,

degree of coercion on economic
reform in exchange for additional

resources is warranted, but there are

limits beyond which such condition-
ing becomes counter-productive,
both in terms of short-run relation-
ships between aid donors and recipi-
ents, and in terms of the long-run

" interests of Africans who, in the last

analysis, must be responsible for

making their own decisions affecting
their destinies.

More important, conditioning aid

| on political reform puts its the in initiative_

" of deciding which reform:. are appro-
" priate and_ workable in the hands of

forelgqers partlcularly government
'officials and international civil ser-
vants. There are few who are well
enough informed to make such deci-
sions ahout what will work politically
in Africa’s complex and changing
societies.

An alternative to conditioning for- _
eign aid | on political liberalization
would,bgmc,ald donors to depioy a
portion of their aid in support of the
many changes useful to | promote
H‘e*rrro'(f'ﬁcy in Africa: fraining for

judges, legislators, journalists, trade
unionists; support for non-govern-
mental groups which would be
important in a pluralist political sys-
tem, for example, professional,
youth, and women's groups; support
for independent public policy
research institutions which could
develop the allernalives to govern-
ment policies necessary for open and
informed debate,
~ These would not be new activities
for the U.S. government, which has
funded similar programs for four
decades in Asia and the Far East
through the Asia Foundation. It has
not financed these sorts of activities
in Africa (except in a small way in
South Africa). This alternative would
not be coercive and would leave deci-
sion-making in the hands of the
Africans, but it would probably nat
bring aboul major political reforms
quickly.

_A further alternative for support-
ing democracy in Africa would be for

-aid donors to provide African govern-
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ments with additional aid after

m democratization had

E&Jmplemented This approach
would contain a degree of coercion,
but would leave decision-making and
initiative in the hands of the Africans.

If the objective of linking aid to
political reform is to promote the
success of structural adjustment,
more limited reforms may be suffi-
cient and appropriate. These reforms
could be targeted at economic gover-
nance and would include: transpar-

. ent government budgeting (no more _

T1dden accounts for the discre-
tionary use of a Mobutu, Doe, or
Ahidjo); wellphnned investments
approprlate to national economic
Teeds and priorities_(no white ele-.
phants dedicated to the everlasting
memory of a particular leader or for-
eign aid donor); open an and competi-
tive bidding for large ge public invest-’
_ment projects (no more Turkwell
dams in Kenya, Inga-Shabas in Zaire
or Ivorian sugar projects); and the

consistent and fair ‘implementation of _

regulatmns governing investment.

~—Extending the conditions of for-
eign aid to economic governance
implies that foreigners would
assume the role of ensuring public
accountability by African govern-
ments on issues of economic gover-
nance through close coordination of
their aid and export policies,
through monitoring recipient gov-
ernment economic decision-making
and policy implementation, and
through reducing or raising their aid?
levels based on the performance of |

Developed countries
have their economic
and political interests
in Africa and are still
often willing to put
them ahead of their
interests in economic
reforms.

can be traced to the support of devel-
oped countries of their African
clients’ desires to avoid reforms.
President Mobutu of Zaire has
demonstrated the most skill in
manipulating his three patrons to
avoid serious reforms. But he is not
alone. Presidents Houphouét-Boigny
of Cote d'Ivoire and Traoré of Mali
have sought (and obtained) French
intervention to avoid painful policy
reforms.

Developed countries have their
economic and political interests in
Africa and are still often willing to put
them ahead of their interests in eco-
nomic reforms. It remains to be seen
whether the economic decline in the
region and the decrease in East-West
tensions will so erode foreign eco-
nomic and political interests there
that they will be willing to center
their economic support for African
governments largely on progress
toward reforms.

Another pmblem with adding eco-

' nomic governance to the Tist of aid”

African governments in this area. In ; | reforms required by foreign govern-
theory, this is what is happening now ‘ments and international institutions

with IMF stabilization and World |
Bank structural adjustment pro-
grams. The conditions of these pro-
grams could be formally extended to
include economic governance.

An approach linking additional
foreigm aid_to_economic governance
is not without problems. The most

(iTTiEal problem may w be getting for-
eign governments to cooperate in_
“their policies vis-a-vis the Africans.
"There is a considerable degree of

informal cooperation now, but many
of the failures of implementation of
economic reform programs in Africa
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“is operationalizing the concept. What
iFe the policies that should be
reformed? How can we tell when
they are changed? Should aid be con-
ditioned on a sliding scale of reforms
or on attaining an absolute level of
reform? These are difficult, but not
impossible questions to answer.

The final and most critical ques-

tion is whether reforms in egonomic_

‘governance would be effective in

‘promoling mvestmenl and grﬂwth in”
‘AfricaThere are obstacles to~

increased investment in Africa, other
than problems of economic gover-

nance. The question of whether
extending structural adjustment
lending to include economic gover-
nance would be effective in stimulat-
ing investment can only be answered
in practice. Where other factors
(infrastructure, labor costs and pro-
ductivily, potential profitability of an
investment) are favorable, improved
economic governance could be help-
ful and perhaps decisive in encourag-
ing investors. And it may only take
one or two large and profitable
investments in Africa to re-ignite
investor confidence in the region.

In any case, improved economic
governance is unlikely to worsen
economic conditions in Africa or
hurt broader prospects for invest-
ment and growth. At a very mini-
mum, it would ensure a more effi-
cient use of existing resources. And
something needs urgently to be done
to make structural adjustment suc-
cessful—if initially only in one place.
The alternative is further decline.

The linking of concessional
resources to economic reforms has
been with us for most of the decade
of the 1980s. It now appears that gov-
ernments are beginning to think
about linking any additional aid
resources to political reforms. This is
an attractive notion to Western gov-
ernments and to many Africans and
one strongly suggested by the expe-
rience of Eastern Europe. There may
be some useful and workable
reforms to be achieved through this
approach, particularly in the area of
economic governance.

But linking economic support to
broader political liberalization can be
a dangerous and destructive
approach to forcing desirable
changes in African societies because,
thus far, it is so poorly thought out on
both sides; because foreign officials
are not well-positioned to advise
Africans on effective political
changes: and because Africans, in
their desperation to oblain additional
concessional resources, may agree
to changes which in reality they can-
not or will not implement or which
implemented, will prove unsustain-
able and generate further political
and economic instability. QO
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If “Afropessimism” is not to take hold, African
nations still mired in autocracy, bureaucracy, and
corruption. must begin to democratize their politi-
cal systems. Democracy alone, however, is not the
answer—it must be accompanied by greater open-
ness and accountability in the economic arena.
Then, the continent will be in a stronger position
to seek support from the West.

By RICHARD JOSEPH

fronting African countries have

now become cumulative, while
the capacity of governments and
societies to cope with them is
increasingly strained. A widening
fear that matters will become signifi-
cantly worse rather than better in
coming years has been given the
label “Afropessimism.” However,
while realistically confronting the
dilemmas of the continent, we must
resist defeatist attitudes.

Using any set of available statis-
tics—Africa's declining share of
world trade, the comparatively small
size of its economies, or the increas-
ing proportion of debt to GDP—it is
evident that the continent's econom-
ic contraction is likely to worsen dur-
ing the coming decade unless cur-
rent trends are reversed. Few statis-
tics are more telling than the fact
that Africa, which now holds an esti-
mated 16 percent of the world’s poor,
can expect to see that proportion
doubled by the end of the century.
The warning by General Olusegun
Obasanjo that Africa is becoming
“the Third World's Third World” can-
not be dismissed as merely alarmist.
If there is an alarni, it should be one
that arouses us to action.

T he numerous challenges con-

Richard Joseph is a professor of political science

at fimory University and fellow for African
studies of e Carter gmret
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The economic decline that sub-
Saharan Africa experienced during
the 1980s provoked a sometimes ran-
corous debate about what should be
done. Most of the arguments
advanced in that debate are now well-
known and have been fully aired in
publications of the World Bank and
the Economic Commission for
Africa. However, before real evi-
dence of economic recovery could
be identified in countries undergoing
stabilization and adjustment reforms,
the continent was swept by a wave of
demands for more pluralistic political
systems. Single-party rule in particu-
lar has come under sustained attack
in the streets of many African cities
and in the boardrooms of the major
bilateral and multilateral donors.

Will democratization help, hinder,
or confuse the process of economic
transformation and development in
Africa? It can be stated quite categor-
ically that democracy, in and of itself,
is not a panacea for Africa. There are,
of course, African countries in which
vigorous democratic systems are
associated with dynamic economies,
such as Botswana and Mauritius. Yet,
there are also others in which demo-
cratic openings were accompanied
by an acceleration of economic
decline: Ghana (1979-81), Nigeria
(1979-83), and Sudan (1985-89). A
more nuanced analysis is therefore

needed if we are to arrive at a satis-
factory understanding of the relevant
issues and considerations.

As a general principle, drawing on
world-wide experiences, it is clear
that the absence of democracy does
not mean that economic growth will
be stymied. There are nations like
South Korea and Taiwan that experi-
enced decades of sustained econom-
ic expansion under highly authoritar-
ian systems, and even Japan's “liber-
al democracy” still retains oligarchic
features. Another country now regu-
larly cited in this vein is Indonesia,
which has enjoyed a prolonged eco-
nomic upswing under an autocratic
military regime.

However, this pattern of reason-
ing is not fully satisfactory. Some

|scholars, like Claude Ake, distin-
guish economic growth from devel-
opment, the latter which he feels
necessitates human-centered quali-
ties that are suppressed in “develop-
mental dictatorships.” Equally impor-
tant is the fact that this issue does
not have to be considered abstractly
since we now have a good under-
standing of the dynamics of post-
colonial Africa on which any analysis
and prognosis should be based.

Virtually all countries in Africa
today are hurting economically,
including those that adopted socialist
strategies of an authoritarian nature,
such as Benin, as well as those that
used more conciliar approaches,
such as Tanzania. They also include
countries that have been capitalist in
orientation, such as Cameroon, Cite
d’Ivoire, and Kenya; those that are
led by military as well as by single-
party regimes; and even those that
are quasi-democratic like Senegal. In
brief, a global crisis afflicts most of
sub-Saharan Africa and its elements
include the weakening of commodity
prices, pronounced difficulties in
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achieving export diversification, the
absence of adequate domestic mar-
kets and limited access to external
ones, and recourse to increasing
indebtedness followed by a failure to
generate earnings sufficient to ser-
vice that debt,

A general cycle of impoverish-
ment has therefore taken shape into
which the majority of African coun-
tries have been gradually drawn.
With an average of nearly 50 percent
of external earnings being con-
sumed by debt-servicing, and with
commercial investments drying up,
African countries have been ren-
dered increasingly dependent on
concessional aid and loans. In the
short term, one of the major effects
of structural adjustment programs is
to compel African governments to
acknowledge their countries’ impov-
erished status by making sharp
reductions in social spending—pub-
lic employment, education, health,
transport, and welfare services.

To adequately address the ques-
tion of democracy and development
in Alrica, it is necessary to consider
an additional dimension, namely gov-
ernance. Those countries on the
Pacific Rim cited earlier may be
undemocratic, or partially democrat-
ic, but they have also developed
appropriate systems ol governance,
especially concerning the use of
available resources in both the pub-
lic and private sectors.

Carol Lancaster has advanced the
term “economic governance” to refer
to practices of decision-making and
implementation in the economic
realm (Africa Report, July-August
1990). Concerned as this perspective
is with matters that directly affect
public investments and expendi-
tures, her categorization is meant 1o
exclude issues of a more strictly
political nature such as the number
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of political parties, the nature of the
electoral system, the structure of the
government, and general constitu-
tional provisions.

. While there is some overlap
between Lancaster's analysis and the,

one advanced here, one important

difference is that I do not believe it is

possible in contemporary Africa to

achieve the separation she postulates

between the economic and the more
political dimensions of governance.

Tn the case of the newly industrial-
ized countrics, they succeeded for a
few decades in making this separa-
tion until their people rejected the
suppression of civil liberties and the
artificial compression of incomes
and living standards. One important
reason for the success of these coun-
tries in expanding their economies
under authoritarian political systems
is because an investment climate was
fostered characterized by predictabil-
ity, stability, and productivity. This
climate contrasts with the typical
African one where, according to Lan-
caster, "everything is open to negoti-
ation.”

The reason why an African econo-
my such as Kenya’s began losing its
attractiveness to investors, according
to human rights lawyer Gibson
Kamau Kuria, is because everything
became open to negotiation or, pul
more bluntly, to bribery and political
influence: Debts were no longer
speedily repaid, official decisions
were not based on the relevant legis-
lation and regulations, and judg-
ments of the courts did not reflect a
transparent application of the laws.

Consultations that have been con-
ducted by the African Governance
Program of the Carter Center of
Emory University have identified the
ways in which the increasingly
undemocratic nature of African gov-
ernments was part of a more general

failure to generate appropriate
modes of governance. In this regard,
the African crisis shares many simi-
larities with that of the Soviet bloc.

Most African countries have
become characterized by increasing
centralization of government opera-
tions, by the entrenchment of politi-
cal monopolies by single parties or
military regimes, by the consolida-
tion of what Thomas Callaghy in his
wrilings on Zaire has called political
aristocracies, by the relentless
increase in presidential and military
expenditures, by the bureaucratiza-
tion and declining efficiency of the
state sector, and by the closing-off of
democratic routes to the procure-
ment of state-controlled resources
and the encouragement of nepotistic
networks.

DEVELOPMENT

The pervasiveness of what we
have termed prebendalism, as state
offices are privatized and used to
generate income for office-holders
and their sectionally defined clients,
has often culminated in extensive
corruption at the summit of the polit-
ical order and its replication in subor-
dinate echelons. Students of Africa
who many years ago decried
Stanislav Andreski’s characterization
of African urban societies as “klepto-
cratic” are now forced to acknowl-
edge the contemporary popular
adage that “to eat magendo you have
to carn magendo” (magendo refer-
ring to illicitly obtained goods and
income).
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~ In short, the general crisis in gov-
ernance and the increasingly
undemocratic nature of most African

olitical systems have become inter-
twined. It is no longer possible to
tackle one without the other,
whether in the USSR and Poland, as
is now generally accepted, or in
Gahbon and Zaire.

Nevertheless, we must avoid the
seductive notion that democracy or
“multipartyism” will rescue Africa
from its distress. Democracy, while a
prerequisite for Africa’s economic
revival, will not by itself guarantee
such an outcome. Nor is the authori-
tarian route to economic recovery a
viable option any longer because
there is a need in Africa not just for
an economically enabling environ-
ment, as is frequently asserted, but a
politically enabling one.

Most African countries no longer
have the luxury of trying to restruc-
ture their economies in isolation
from the unfavorable political
dynamics outlined above. This obser-
vation applies as much to Benin and
Zambia, whose economies have hit
rock-bottom, as to Cameroon and

. Kenya, which still possess some
resilience. It is no longer possible to
separate, on the one hand, disregard
for the rule of law, the weakening of
institutional checks on governmental
power, and the monopolization of
power by ruling cliques and auto-
crats, from the stifling of economic
initiatives, the difficulty of sustaining
economic reforms, and the preva-
lence of dishonest practices in busi-
ness operations on the other.

Efforts to pursue a series of cir-
cumscribed reforms in economic
and financial management, as was
attempted in Zaire under IMF aus-
pices, and in Liberia under U.5, AID,
must now be recognized as impracti-
cal. President Gorbachev has
learned with difficulty that the Soviet
economy and political system must
be simultaneously transformed. The
Chinese gerontocracy pulled back
sharply at the point when its version
of perestroika without glasnost was
firmly challenged. Alrican countries,
with their fragile economies and plu-
ral composition, cannot afford either
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a prolonged re-learning period for
their leaders or violent, Ceausescu-
like defenses of the decaying order.

[t is evident that virtually all
African countries must devise appro-
priate ways of facilitating greater
openness, transparency, and
accountability in their economic and
political life. Attempts to create an
economic marketplace without a cor-
responding political one are no

longer credible. It must also be rec-
ognized, however, that Africa’s
predicament does not stop at its
shoreline: Increased economic and
political pluralism, even if appropri-
ately combined, will not in them-
selves guarantee economic recovery.
What is undertaken domestically will
not automatically change the ways in
which Africa is marginalized by the
operations of the world economy.

In exploring new pathways to
Africa’s resumed development, the
political dimension looms large
wherever we look. Within African
nation-states, unrepresentative and
unaccountable governments must
give way to ones that enjoy demo-
cratic legitimacy. At the regional
level, long-frustrated attempts to pro-
mote integration and the gradual dis-
solution of national boundaries must
be revived and accelerated in order
to create larger markets and the
freer flow of capital, labor, and
entrepreneurial capacity.

Internationally, a peace dividend

must be procured for Africa. A conti-

nent which has given so much to the
world in the physical force of its
enslaved and colonized peoples, in
its cultural productivity, and in the
material exports that largely served
external needs, could rightly
demand that new and determined
efforts be matched by generous
external assistance and special
instruments to reconnect its
economies to the growth points of
the world economy.

The issue of externally imposed
conditionalities is a secondary one.
More important is the reverse con-
sideration, namely, whether African
countries will once again be in a posi-
tion to demand supportive actions
from the world community and espe-

cially from the richer nations and
major development agencies. That
was the premise of the 1986 Special
Session of the UN General Assembly
on the African crisis. Many promises
made during that session by the
industrialized nations have not been
kept. However, it must also be
acknowledged that much of Africa, in
light of the internal shortcomings
discussed earlier, may not have
deserved the keeping of some of
those promises.

A new Africa, with governments
truly of, by, and for the people, could
rightfully demand a “New Deal” for
the continent. The promotion of
progress in democracy and develop-
ment in Africa requires the formula-
tion in a coordinated manner of new
domestic and external initiatives. It is
only if these combined initiatives can
be implemented in a spirit of partner-
ship rather than patronship that hope
will revive that Alrica might elude
the grim future being forecast by
economists. B

INSTITUTE FOR INTERNATIONAL
COOPERATION & DEVELOPMENT
K o ok K K K K K KK
Teach Children in

ANGOLA

Plant Trees in
MOZAMBIQUE

Group programs begin
November and January
and include intensive
documentation, language
and technical training
before travel,
public presentations in
USA upon return.

Also courses to
Brazil.
For free brochure:

ICD, P.O. Box 103-K,
Williamstown, MA
01267. (413) 458-9828
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DEVELOPMENT
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CHALLENGING
CONDITIONALITY

Western donors’ attention on Eastern Europe’s aid

needs and their introduction of democratization as

a condition for further support are troubling to

Africa’s leaders, who fear a disengagement from

the continent just when nations are adopting politi-

cally risky policy reforms.

t is getting harder and harder for
| Western donors to convince

African leaders that the flow of
international resources toward East-
ern Europe will not be al the
expense of assistance for the world’s
neediest and most crisis-ridden
region. Doubts about this assurance
were hardened further in July when
the Western economic summit's aid
deliberations focused not on Africa,
but on the Soviet Union.

Since 1986, when the United
Nations recognized the imperiled
state of African economies, each of
these summits had regularly adopted
special measures 1o foster economic
recovery on the continent. Before
last year’s summit in Paris, President
Bush had announced the first-ever
U.S. debt write-off for a group of sub-
Saharan countries.

But in recent months, Africans
have been startled by a sudden shift
in this support. Senior aid officials as

Salim Lone, a Kenyan, is editor-in-chief of the
United Nations publicativn Alrica Recovery.

By SALIM LONE

well as the media have been regular-
ly focusing on African policies and a
lack of democratization as the exclu-
sive causes of the continent's crisis,
without acknowledging its severely
disadvantaged position in the global
economy. International policy-mak-
ers have therefore been meeting at
the United Nations and at other spe-
cially convened international gather-

_ings, most recently in London and in
Maastricht, the Netherlands, to
devise strategies to ensure that
Africa does not become completely
marginalized.

International marginalization is
not the only challenge LEastern
Europe is posing for Alrican govern-
ments, who were already under
severe pressure from restive popula-
tions bridling at years of unfulfilling
austerity. The popular repudiation of
single-party rule in the Eastern-bloc
countries has also set off a wave of
demands for similar pluralism across
the continent, even in countries for-
merly thought stable. Adding to the

pressure in this area is the newly
articulated demand by senior' U.5.
and Western officials that the level of
democratization within Africa will
soon condition the amount of assis-
tance allocated to it.

Everywhere on the continent,
there is intense concern about these
developments, and widespread skep-
ticism about the motivation behind
the sudden introduction of the condi-
tionality of democratization. Africans
note that donors are not saying that
political pluralism will lead to more
aid, only that those not democratiz-
ing will receive less.

Most Africans also know that the
continent cannot possibly compete
with Eastern Europe as a magnet for
Western investment—indeed, this
had trickled to a virtual halt even in
once-favored countries such as Nige-
ria. Cote d’Ivoire, and Kenya well
before new opportunities opened up
in Eastern Euope.

Africans also recognize that the
broad public support that existed in-
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ternationally for a continent in dis-
tress in the mid-1980s has been
largely dissipated by the persistent
nature of its-crisis and its repeated
appeals for increased international
assislance.

So they suspect on the whole that
the toughened donor attitudes her-
ald a cutback on aid and a disengage-
ment from a region whose problem-
atic economies and poor future
prospects seem less and less rele-
vant to the growth of the richer coun-
tries. '

Naturally, there is bitterness in
many quarters about these new atti-
tudes, as there is about the speed
and volume of assistance being orga-
nized for developed Eastern Euro-
pean economies when compared to
the slow pace of desperately needed
debt relief and resource inflows for
the world’s most impoverished conti-
nent. There is particular bitterness
over the fact that the seeming disen-
gagement from the continent comes
while the vast majority of African
countries are pursuing politically
risky economic policy reforms which
had been urged on them by the

donors as prerequisiles for increased
assistance and investment.

Socialist Tanzania, for example,
has adopted foreign exchange regu-
lations which are infinitely more lib-
eral than neighboring market-orient-
ed Kenya's, and has just passed into
law a state-of-the-art national invest-
ment code to attract foreign capital.
Togo is rushing to establish an
export processing zone which gives
foreign investors a virtually free
hand. But are these countries really
going to see an influx of foreign capi-
tal when the economic and political
returns are infinitely greater in East-
ern Europe?

Donors have a right to play a role
in determining how their aid is used,
and to encourage greater political
pluralism and respect for human
rights where it is needed.

But crude conditionality—which

bascs assistance on how strictly a
country follows policies chosen by
the donors—is at best counter-pro-
ductive. It might elicit compliance
from resource-starved states, but it

|
also breeds deep resentment. In any

event. no reforms will work unless

they are, and are seen to be, national-
ly inspired. Nor can the diversity of
African situations be addressed
through the application of standard
formulas that many donors advocale
for all African countries.

Donors need to look carefully at
how each country is proceeding in
its own context. Most Alrican coun-
tries have broken radically with their
past orientations, and have initiated
actions which call for enormous sac-
rifices from their people and which
carry real risks for incumbent gov-
ernments. Politically, many are mov-
ing to adjust to new domestic pres-
sures for pluralism.

To succeed, such countries need
less, not more, conditionality, and
much more assistance. Their eco-
nomic reforms will never succeed
without such support, nor can the
democratization donors are pushing
for take place in a climate of extreme
deprivation. The one bright spot in
this long and uphill struggle is that
Africa’s needs for external assistance
are minuscule when compared to the
resources required for Eastern
Europe. )
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PROSPECTS FOR DEMOCRACY IN
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An International Conference

o |

Sponsored by the Rainbow Lobby, the Center for Research on Zaire (CEREZ)
and the International Center for Development Policy (ICDP)

FRIDAY, NOVEMBER 16, 1990

Brookings Institution ¢ Washington, D.C.

A dialogue with leaders of the Zairean and American
democracy movements, representatives of religious, human rights,
student and anti-apartheid organizations, political activists,
journalists and scholars, on what the international community can do to
support the movement for democracy in Zaire.

For registration/information, please call: RAINBOW LOBBY (202) 457-0700
RAINBOW LOBBY+1160 L STREET, N.W. +SUITE 204 «WASHINGTON, DC 20036
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I have asked Zia Kalim to send you his comments on Ian Johnson’s
draft for further work on the governance of our externally funded
programs. I think it would be counterproductive to launch such
an intitiative at this point in time.

First, I do not agree with many of Ian’s premises or hypothesises
concerning existing programs. There is a difference between
cofinancing of Bank programs and Bank cooperation with other
agencies. The Bank has broader objectives than simply support
for its own investment programs. His characterization of the
financial and fiduciary responsibilities of program management is
overplayed.

Second, the timing is bad. For both the water and energy
programs, the last thing we need at this point in time is another
time consuming and devisive investigation.

Third, at a minimum we should have a thorough discussion by all
parties concerned before any wider circulation of the proposal.
The credibility of these programs is endangered by the endless
guestioning within PRE of their purpose and goals.






