
THE WORLD BANK GROUP ARCHIVES

PUBLIC DISCLOSURE AUTHORIZED

Folder Title: Operational - Arbitration - Settlement of Investment Disputes [SID] -
Correspondence - Volume 2

Folder ID: 30354835

Series: Operations policy and procedures

Dates: 07/11/1963 - 11/14/1963

Fonds: Central Files

ISAD Reference Code: WB IBRD/IDA ADMCF-04

Digitized: 08/18/2023

To cite materials from this archival folder, please follow the following format:
[Descriptive name of item], [Folder Title], Folder ID [Folder ID], ISAD(G) Reference Code [Reference Code], [Each Level
Label as applicable], World Bank Group Archives, Washington, D.C., United States.

The records in this folder were created or received by The World Bank in the course of its business.

The records that were created by the staff of The World Bank are subject to the Bank's copyright.

Please refer to http://www.worldbank.org/terms-of-use-earchives for full copyright terms of use and disclaimers.

THE WORLD BANK
Washington, D.C.
© International Bank for Reconstruction and Development / International Development Association or
The World Bank
1818 H Street NW
Washington DC 20433
Telephone: 202-473-1000
Internet: www.worldbank.org



ARBITI .A.TCIN Vo2, 11I g
1-m- I -01 L

I IFTaRNTO Araii~s 30354835
OPERAlIONAL FHLS8 A1994-038 Other #:1 Box # 183976B

Operational - Arbitration - Settlement of Investment Disputes [SID] -

Correspondence - Volume 2

'

E - W E DECLASSIFIED
TO RE-ORDER SPECIFY WITH RESTRICTIONS

No. 86163 Folder WBG Archives
MADE IN U. S. A.



s

*



ovember 1,

Dear Dr. Cobo:

I rae rece. ed yur letter of November 61, 1963.

Thti Ba-< . re.re: a draf of a Convention
on Une Se t ,lem-n o I vecr~ n :p TY for discuno

at a e~ri 0 Tee - o legJ certs d~eigna-ed by
grorn -. 'f e cre made tul, orm available onl

Lo j -imen ia e 1 rve ot cbl.. . I bhere: re
ca le Dr. J oqu'in Gterre/ Can , the &ec' e
"ire i or ^. he B T rc: re-e. :.xn 3na ani ha aae tcx d
'im of u:it tere -. u , emo er to r xon~ ~ii

3genlerar nrtl. ~
yoC,.

Sincerely yours,

A. Brolhes
General Cuaue1

Dr. . na o Cbo
A-e i lel "e0 i e . e ori- , 3,K' A

cc.: Dr. Gutierrez Cano

ABroches:ms



s .. A3. f aWAVleyA 0

as promised, i a Jui ;u n4 in a ;p . th

Inetank~.t is ute wh~ih I hade to a yetra.d o

forardto receiving} th >:mlish~ gal~ley .rof tooro, n

cho pletiou a the lat you ouUl, Jdubt e able o cIu-

usider the quesLi pages laid out in -ite lie w dU is ae

I am paricuclar L ;rateul for thea ride to thbiola ~~ite
:; - a a o. a. ,A

!. a.wlints

Wr.2H. ay



CONFIDENTIAL DECLASSIFIED

AUG 14 2M23
SID/63-18

WBG ARCHIVES
FROM: The Secretary October 28, 1963

SETTLEMENT OF INVESTMENT DISPUTES
4-3

The Working Paper for the regional consultative meetings '

of legal experts (English-French version) is attached hereto for

information. Copies are being sent directly to member governments.

The Working Paper has been marked "Restricted - Not for

Publication" so as to indicate its confidential character while

leaving governments free to furnish copies to appropriate

institutions or individuals.

Distribution?

Executive Directors and Alternates
President
Vice Presidents
Department Heads

Legal Department
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FROM: The Secretary September 24, 1963

SETTLEMENT OF INVESTMENT DISPUTES

The annotated text of the First Preliminary Draft of a Convention

on the Settlement of Investment Disputes between States and Nationals of

Other States, revised in the light of the views expressed by the Executive

Directors at their meeting on September 10, 1963, is circulated herewith.

It is proposed to print this version of the document in English, French

and Spanish as a Working Paper for the regional meetings of legal experts.

The Introductory Note, which is now in preparation, will explain

the sponsorship of the envisaged Center by the Bank in the context of the

Bank's own functions and objectives. It will also contain a statement

that, while the Executive Directors have discussed the document informally

at several meetings, the text has in no sense been adopted or approved by

them.

The Working Paper will be marked "Restricted - Not for Publication"

so as to indicate its confidential character while leaving governments

free to furnish copies to appropriate institutions or individuals.

Distribution:

Executive Directors and Alternates
President
Vice Presidents
Department Heads

Legal Department
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PREAM4BLE

The Contracting States

1. CONSIDERING the need for international cooperation for

economic development, and the role of international investment

therein;

2. BEARING IN MIND the possibility that from time to time

disputes may arise in connection with such investment between

Contracting States and the nationals of other Contracting States,

and the desirability that such disputes be settled in a spirit

of mutual confidence, with due respect for the principle of

equal rights of States in the exercise of their sovereignty in

accordance with international law;

3. RECOGNIZING that while such disputes would usually be

subject to national legal processes (without prejudice to the

right of any State to espouse a claim of one of its nationals

in accordance with international law), international methods

of settlement may be appropriate in certain cases;

4. ATTACHING PARTICULAR IPORTANCE to the establishment of

facilities for international conciliation or arbitration to which

Contracting States and the nationals of other Contracting States

may submit such disputes if they so desire;

5. RECOGNIZING an undertaking to submit such disputes to

conciliation or to arbitration through such facilities as a

legal obligation to be carried out in good faith, which requires
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in particular that due consideration be given to any recommenda-

tion of conciliators, and that any arbitral award be complied

with; and

6. DECLARING that no Contracting State shall by the mere

fact of its ratification or acceptance of this Convention be

required to have recourse to conciliation or arbitration in any

particular case, in the absence of a specific undertaking to that

effect,

HAVE AGREED as follows:

Comment

1. The Preamble contains a general statement of the

aims and purposes of the Convention, and is, in

addition, intended to be declaratory of the fundamental

norms upon which the specific rules of the Convention
are based. Paragraph 1 places the Convention in the
context of the need for promoting economic development

while paragraph 2 assures respect for the proper
exercise of national sovereignty. The purpose for

which conciliation and arbitration machinery is set
up is limited in paragraph 2 to the settlement of
investment disputes between Contracting States and
the nationals of other Contracting States.

2. Paragraph 3 makes it clear that the procedures
set forth in the Convention are in no way intended
generally to supersede national legal processes or
the existing rights of States under international
law, but suggests that other methods of settlement
of the disputes covered may be appropriate in certain
cases. Paragraphs 4 and 6 emphasize that recourse
to the Center is purely optional.

3. Finally, paragraph 5 recognizes as binding the
obligations deriving from an undertaking to submit
investment disputes to conciliation and arbitration
under the auspices of the Center and represents an



adaptation of a generally accepted principle of
international arbitration to the effect that
"recourse to arbitration implies an engagement
to submit in good faith to the award" (Article

37 of the Hague Convention of 1907).



ARTICLE I

The International Conciliation arid Arbitration Center

Establishment and Organization

Section 1. There is hereby established the International Concilia-

tion and Arbitration Center (hereinafter called the Center). The

Center shall have full juridical personality.

Section 2. (1) The seat of the Center shall be at the headquarters

of the International Bank for Reconstruction and Development (here-

inafter called the Bank).

(2) The Center may make arrangements with the Bank for

the use of the Bank's offices and administrative services and

facilities.

(3) The Center may make similar arrangements with the

Permanent Court of Arbitration and with such other public inter-

national institutions as the Administrative Council of the Center

may from time to time designate by a two-thirds majority of the

votes of all members.

Section 3. The Center shall have an Administrative Council, a

Secretariat, a Panel of Conciliators and a Panel of Arbitrators

(hereinafter sometimes referred to as Panels).

Comment

1. It is envisaged that the Center would be sponsor-
ed by the Bank, which might, in addition, provide it
with purely administrative or "housekeeping" facilities
and staff. By thus linking it to the Bank the Center
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would be invested with the image of the Bank and its
prestige and reputation for impartiality. On the other
hand, the Bank would have no role to play, and could
not exercise any influence whatever on the proceedings
under the auspices of the Center. These proceedings
would be the sole responsibility of conciliators and
arbitrators appointed by the parties to a particular
dispute or by an authority of their choice.

2. Section 2(1) states that the seat of the Center
shall be at the headquarters of the Bank. Section 6(vi)
of this article, however, empowers the Administrative
Council to move the seat of the Center to some other
location should circumstances so demand in the future.

3. As it would, in its initial stages, be impossible
to predict the volume of business that would be brought
to the Center, its machinery must be characterized by
flexibility and economy. This is sought to be achieved
in part through provision for use of the Bank's
facilities. In this connection reference is also made
to Sections 4(2), 5 and 7(2) of this article.

4. To the extent practicable, there would be coopera-
tion with the Permanent Court of Arbitration. Under
Article 47 of the Hague Convention of 1907 and decisions
of the Administrative Council of the Court, the Bureau
of that Court is authorized to make its offices and
staff available for conciliation and arbitration pro-
ceedings between a State and a party other than a State,
provided the State concerned is a party to the Convention.
(Not all members of the Bank are parties to that
Convention.) The arrangements contemplated by Section
2(3) are of a simple administrative nature, e.g. for
the use of the Court's staff, facilities, offices and
services such as translation, the keeping of records,
as well as channelling of communications in cases
where parties found it convenient to meet at The Hague
rather than in Washington or elsewhere. (See also
Section 9(2) of this article). The section also opens
the possibility for similar arrangements with other
public international institutions which might in the
future establish machinery for the settlement of
investment disputes.

5. The structure of the Center is conceived on the
simplest lines and consists of a) an Administrative
Council (with the exception provided for in Section 4,
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the members of the Bankts Board of Governors would

double in function), b) a small Secretariat (personnel

of the Bank s staff doubling in function) headed by
a Secretary-General, and c) the Panels.

The Administrative Council

Section 4. (1) The Administrative Council shall be composed of one

representative and one alternate representative of each Contracting

State. No alternate may vote except in the absence of his principal.

(2) In the absence of a contrary designation, each

governor and alternate governor of the Bank appointed by a Contract-

ing State shall be ex officio the representative and alternate

representative of that State.

Section 5. The President of the Bank shall be ex officio Chairman

of the Administrative Council (hereinafter called the Chairman) but

shall have no vote except a deciding vote in case of an equal

division. During the President's absence or inability to act and

during any vacarnyin the office of President of the Bank, the person

who shall be the chief of the operating staff of the Bank shall act

as Chairman.

Section 6. In addition to the powers granted to it by other pro-

visions of this Convention, the Administrative Council shall have

the following powers;

(i) To adopt such administrative rules and regulations,

including financial regulations, as may be necessary or useful for

the operation of the Center.
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(ii) To approve the terms of service of the Secretary-

General and of any Deputy Secretary-General.

(iii) To approve the annual budget of the Center.

(iv) To approve an annual report of the operation of the

Center.

(v) To adopt Conciliation Rules and Arbitration Rules

not inconsistent with any provision of this Convention by a two-

thirds majority of the votes of all members.

(vi) To move the seat of the Center from the headquarters

of the Bank by a two-thirds majority of the votes of all members.

Comment

6. The Convention would be open to all States whether
or not members of the Bank, each State being represented
on the Administrative Council. While Section 4(2) assumes
that Contracting States members of the Bank would
usually wish to designate their Governors and Alternate
Governors to represent them on the Administrative
Council, it provides that a member State which might
feel it more appropriate to designate another person
or persons in that capacity may do so.

7. The Administrative Council, as its name implies,
will have purely administrative functions and the
only rules which it may adopt with binding effect are
those of an administrative nature envisaged in para-
graph (i) of Section 6. The Conciliation and Arbitra-
tion Rules to be adopted pursuant to paragraph (v) of
that section would become binding on the parties to a
dispute only with their consent (see Section 4 of
Article III and Section 5 of Article IV).

Section 7. (1) The Administrative Council shall hold an annual

meeting and such other meetings as may be provided for by the Admin-

istrative Council or called by the Chairman. The Administrative
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Council may by regulation establish a procedure whereby the Chairman

may obtain a vote of the Administrative Council on a specific

question without calling a meeting of the Administrative Council.

(2) The annual meeting of the Administrative Council

shall be held in conjunction with the annual meeting of the Board

of Governors of the Bank.

(3) A quorum for any meeting of the Administrative

Council shall be a majority of the members.

(4) Each member of the Administrative Council shall cast

one vote and, except as otherwise provided, all matters before the

Council shall be decided by a majority of the votes cast.

(') Hembers of the Administrative Council and the

Chairman shall serve as such without compensation from the Center.

Comment

8. The question of voting rights has been considered
in the context of the functions of the Administrative
Council. If the Council were to have dealt with
important substantive or policy matters, it is possible
that on certain issues there would have been a division
between the capital-exporting and capital-importing
countries. Thus, if the Council were to have elected
the Panels, or if the Secretary-General - who is appoint-
ed by the Council - were to have been a quasi-judicial
rather than an administrative official, the question of
voting power might well have been of considerable
significance. On that hypothesis, if each member of the
Council had one vote and if all members of the Bank
became parties to the Convention, the capital-importing
countries would have had control over those matters.
On the other hand, if the weighted voting system of the
Bank were applied in the Council, the capital-exporting
countries would have gained control. To avoid both
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consequences, a system might have been devised requiring
matters to be decided by the vote of a majority of the
members representing a majority of the voting power
determined in accordance with the Bank formula.

9. Whatever the merits of that double test, it does
not appear to be appropriate in the present context,
since the Contracting States (and the Chairman) would
designate the members of the Panels, and the Secretary-
General would have no judicial or quasi-judicial powers.
Nor does it appear that there are any matters within
the competence of the Council that could lead to major

divisions between the capital-exporting and the capital-
importing countries as groups. The text, therefore,
proposes in Section 7(h) a simple one-member-one-vote
formula.

The Secretariat

Section 8. The Secretariat shall consist of a Secretary-General, one

or more Deputy Secretaries-General and staff.

Section 9. (1) The Secretary-General and Deputy Secretaries-General

shall be appointed by the Administrative Council upon the nomination

of the Chairman.

(2) The office of Secretary-General or Deputy Secretary-

General shall be incompatible with the exercise of any political

function, and with any employment or occupation other than employment

by the Bank or by the Permanent Court of Arbitration, except as the

Administrative Council, with the concurrence of the Chairman, may

otherwise decide.

Section 10. (1) The Secretary-General shall be the principal officer

of the Center and shall be responsible for its administration,

including the appointment of staff, in accordance with the provisions
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of this Convention and the rules and regulations adopted thereunder

by the Administrative Council.

(2) During any absence or inability to act of the

Secretary-General, and during any vacancy of the office of Secretary-

General, the Deputy Secretary-General shall act as Secretary-General.

If there shall be more than one Deputy Secretary-General, the

Secretary-General shall determine in what order they shall act as

Secretary-General.

Comment

10. As indicated in Section 10(1) the Secretary-
General would be the principal administrative officer
of the Center. While he would have no influence
whatever on the outcome of proceedings under the
auspices of the Center he could, however, in practice
perform a valuable task in promoting use of the
Center's facilities and by giving informal assistance
and advice to parties in connection with such proceed-
ings. In addition it is contemplated that he would be
asked by the Chairman to consult with parties in order
to assist the Chairman in choosing conciliators (Art.III,
Sec.3) and arbitrators (Art.IV, Sec.3). He would fix,
within such limits as were set by the Administrative
Council, charges payable by the parties for the use of
the facilities of the Center (Art.VI, 3ec.2), an.d might
also be consulted regarding the fees and expenses of
conciliators and arbitrators (Art.VI, Sec.3), as well
as the location of any proceedings to take place outside
Washington or The Hague (Art.VII, Sec.2). The proper
performance of these various functions would seem to
require that the office of Secretary-General be one
of complete independence - independence of Contracting
States as well as of the Administrative Council - hence
the general rule in Section 9(2) that that office
"shall be incompatible with the exercise of any political
function, and with any [other] employment or occupation...."

11. If it could be expected with reasonable certainty
that activities under the Convention would be such as to
provide a full-time occupation for a Secretary-General
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and one Deputy, it would be desirable to provide that
they, or at least the Secretary-General himself, should

not hold any other office or engage in any other occupa-
tion or activity. Since no such certainty exists, the

text permits a degree of flexibility which would allow
the Administrative Council and the Chairman, as nominat-

ing authority, to make exceptions to the rule and, in
addition, specifically excludes from incompatibility
concurrent employment by the Bank or by the Permanent
Court of Arbitration.

12. As the Secretary-General in addition to his other
functions would have to perform certain purely formal
functions such as dealing with routine correspondence,

dispatching notices, or making a finding that a certain

period of time prescribed under the Convention had

expired, it seemed desirable to provide for at least

one Deputy who could assume those functions when

necessary.

The Panels

Section 11. (1) The Panel of Conciliators shall consist of qualified

persons, designated as hereafter provided, who are willing to serve

as members of the Panel.

(2) Each Contracting State shall designate not more than

[six] persons to serve on the Panel, who may, but need not, be its

own nationals.

(3) The Chairman shall have the right to designate up to

[twelve] persons to serve on the Panel.

Section 12. (1) The Panel of Arbitrators shall consist of qualified

persons, designated as hereafter provided, who are willing to serve

as members of the Panel.

(2) Each Contracting State shall designate not more than

[six] persons to serve on the Panel, who may, but need not, be its own

nationals.
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(3) The Chairman shall have the right to designate up

to [twelve] persons to serve on the Panel.

Section 13. (1) Panel members shall serve for four years.

(2) In case of death or resignation of a member of either

Panel, the Contracting State or the Chairman, as the case may be, which

or who had designated the member, shall have the right to designate

another person to serve for the balance of that member's term.

Section 14. (1) Designation to serve on one Panel shall not preclude

designation to serve on the other.

(2) If a person is designated to serve on a Panel by more

than one Contracting State, or by one or more Contracting States and

the Chairman, he shall be deemed to have been designated by the

authority which first designated him.

(3) All designations shall be notified to the Secretary-

General and shall take effect from the date on which the notification

is received.

Section 15. (1) The Contracting States shall pay due regard to the

importance of designating persons of high moral character and recog-

nized competence in the fields of law, commerce, industry or finance.

To that end, they shall seek such advice as they may deem appropriate

from their highest courts of justice, schools of law, bar associations

and such cormercial, industrial and financial organizations as shall be

considered representative of the professions they embrace.

(2) The Chairman shall, in designating members to the

Panels, pay due regard to the importance of assuring representation

on the Panels of the principal legal systems of the world and of the
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main forms of economic activity.

Comment

13. In view of the optional and flexible character of
the Convention as a whole, and of access to the Center
in particular, the Panels have limited significance.
Parties to proceedings under the auspices of the Center
are entirely free to agree to use conciliators and
arbitrators who have not been designated to the Panels.
On the other hand, as will be seen from Articles III
and IV of the text, unless the parties otherwise agree,
conciliators and arbitrators are to be selected by them,
or by the Chairman when called upon to do so, from the
respective Panels.

14. The composition of the Panels could be determined
in a variety of ways. One method would be to have the
Contracting States elect a certain number of Panel members
from among candidates nominated by each Contracting State.
While this method would have certain advantages, particular-
ly in encouraging States to nominate candidates of high
quality, it has the disadvantage of necessitating a some-
what complicated voting procedure in order to assure a
balanced composition of the Panels as between candidates
nominated by the capital-exporting and capital-importing
countries respectively. In this connection reference
is made to the comment to Section 7 of this article.

15. The method adopted in the present text largely
follows the system of the Hague Conventions of 1899 and
1907, in leaving the composition of the Panels primarily
to the Contracting States. The Panels are to consist
not only of legal experts, but also of experts in other
fields. They would be composed of a certain number of
experts designated by each Contracting State while it is
provided in addition, that the Chairman would have the
right to designate a specified number of panel members
in addition to those designated by the Contracting
States. It might be desirable for the Chairman to
exercise his right of designation after the States had
made their designations, and with a view to achieving
balanced representation on the Panels not only of
different legal systems but also of different forms of
economic activity.
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16. vfith regard to cases of multiple designation
referred to in Section 14(2), the Administrative
Rules of the Center would, in implementation of that
provision, indicate how prior designation is to be
determined.

Financing the Center

Section 16. To the extent that expenditures of the Center cannot be

met out of charges for the use of its facilities, or out of other

receipts, it shall be borne by the Contracting States which are members

of the Bank in proportion to their respective subscriptions to the

capital stock of the Bank, and by Contracting States which are not

members of the Bank in accordance with rules adopted by the Adminis-

trative Council.

Comment.

17. As some Contracting States might not be members
of the Bank, it is provided that the Administrative
Rules of the Center would specify the contribution of
non-member States. The words "or out of other receipts"
have been included in order to take account of the
possibility that the Bank might finance the cost of the
Center. Reference is also made to the comment to
Article VI.

Privileges and Immunities

Section 17. The Center shall be immune from all legal process.

Section 18. (1) The Chairman, the members of the Administrative Council,

and the officers and employees of the Secretariat

(i) shall be immune from legal process with respect to acts

performed by them in their official capacity;
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(ii) not being local nationals shall be accorded the same

immunities from immigration restrictions, alien registration require-

ments and national service obligations, the same facilities as regards

exchange restrictions and the same treatment in respect of travelling

facilities as are accorded by Contracting States to the representatives,

officials and employees of comparable rank of other Contracting States.

(2) Paragraph (1)(ii) of this Section shall also apply to

persons acting as conciliators or arbitrators in proceedings pursuant

to this Convention, and to persons appearing as parties, representatives

of parties, agents, counsel, experts or witnesses in such proceedings,

but only in connection with their travel to and from the seat of the

Center or other location where the proceedings are held and their stay

at such location for the purpose of such proceedings.

Section 19. (1) The archives of the Center shall be inviolable.

(2) The official communications of the Center shall be

accorded by each Contracting State the same treatment as is accorded

to the official communications of other Contracting States.

Section 20. (1) The Center, its assets, property and income, and its

operations and transactions authorized by this Convention shall be

immune from all taxation and customs duties. The Center shall also be

immune from liability for the collection or payment of any taxes or

customs duties.

(2) No tax shall be levied on or in respect of salaries

or emoluments paid by the Center to the Chairman, members of the

Administrative Council or officials or employees of the Secretariat

who are not local citizens, local subjects or other local nationals.
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(3) No tax shall be levied on or in respect of honoraria,

fees or other income received by persons acting as conciliators or

arbitrators in proceedings pursuant to this Convention for their

services in such proceedings, if the sole jurisdictional basis for

such tax shall be the location of the Center or the place where such

proceedings are conducted or the place where such income is paid.

Comment

18. These provisions are in general patterned after the
privileges and immunities of the Bank, except that the
Center has been given full immunity from legal process,
whereas the Bank in view of the nature of its dealings
with capital markets, enjoys only limited immunity in
that respect. Section 18(2) is desirable to ensure
the proper functioning of proceedings under the auspices
of the Center. It will be noted that Section 20(3) does
not confer a tax exemption, but merely seeks to avoid
taxation based solely on the location of the Center, the
place where proceedings are held, or the place of payment.
Similar restrictions on taxation of interest paid on the
Bank's bonds are found in Article VII, Section 9(c), of
the Bank's Articles of Agreement.
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ARTICLE II

Jurisdiction of the Center

Section 1. The jurisdiction of the Center shall be limited to proceed-

ings for conciliation and arbitration with respect to any existing

or future investment dispute of a legal character between a Contracting

State and a national of another Contracting State (or that State when

subrogated in the rights of its national) and shall be based on the

consent of the parties thereto.

Section 2. Consent to the jurisdiction of the Center by any party to

a dispute may be evidenced by

(i) a prior written undertaking by such party to have

recourse pursuant to the terms of this Convention, to conciliation or

arbitration;

(ii) ad hoc submission of a dispute by such party to the

Center; or

(iii) acceptance by such party of jurisdiction in respect

of a dispute submitted to the Center by another party.

Section 3. (1) Any Conciliation Commission and any Arbitral Tribunal

constituted pursuant to this Convention shall be the judge of its own

competence.

(2) Any claim of a party to a dispute that the Commission

or the Tribunal lacks competence on the ground that

(i) there is no dispute;

(ii) there is no valid consent to jurisdiction;

(iii) the dispute is not within the scope of the consent; or
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(iv) a party to the dispute is not a national of a

Contracting State,

shall be dealt with by the Commission or Tribunal, as the case may

be, as a preliminary question.

(3) In any proceedings in connection with paragraph (2)(iv)

of this Section, a written affirmation of nationality signed by or on

behalf of the Minister of Foreign Affairs of the State whose nationality

is claimed by the party and issued for the purpose of those proceedings

shall be conclusive proof of the facts stated therein.

Comment

1. The term "jurisdiction" is used in Section 1 and
in the title of Article II in its broadest sense to
denote the scope of the facilities made available by
the Center. The terminology used follows the precedent
of the Hague Convention of 1907 which speaks of the
"jurisdiction of the Permanent Court" (see for example
Article 47 of the Convention) even though that Court,
like the proposed Center does not itself exercise
judicial or quasi-judicial functions.

2. Section 1 of this article deals with the scope of
the facilities available under the auspices of the
Center in relation to (a) the type of proceedings,
(b) the category of dispute, (c) the parties to the
dispute and (d) the consensual nature of jurisdiction.

Type of Proceedings

3. Proceedings under the auspices of the Center are
limited to conciliation and arbitration. Section 1
also permits the parties to a dispute, if they so agree,
to have recourse to both procedures consecutively.

Category of Disputes

4. No detailed definition of the category of disputes
in respect of which the facilities of the Center would
be available has been included in the Convention.
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Instead, the general understanding reflected in

the Preamble, the use of the term "investment

dispute", and the requirement that the dispute
be of a legal character as distinct from political,
economic or purely commercial disputes, were

thought adequate to limit the scope of the Conven-
tion in this regard. Within those limits Contract-

ing States would be free to determine in each

particular case what disputes they would submit

to the Center. To include a more precise defini-

tion would tend to open the door to frequent

disagreements as to the applicability of the
Convention to a particular undertaking, thus under-

mining the primary objective of this article viz.,
to give confidence that undertakings to have

recourse to conciliation or arbitration will be

carried out.

5. Consideration was given to fixing a lower

limit for the value of the subject-matter of a

dispute. It was, however, recognized that the

parties would in practice be best qualified to

decide whether, having regard to pertinent facts

and circumstances including the value of the

subject-matter, a dispute is one which ought to

be submitted to the Center. The subject-matter

of a dispute might be of insignificant pecuniary

value, but might involve important questions of

principle, thus justifying the bringing of a test

case. In other instances the pecuniary value

might not be readily ascertainable, as where a

host government fails to implement a provision in

an investment agreement conferring immunity from

immigration restrictions on foreign personnel, or

might not be ascertainable at all, as where an
investor fails to implement an agreement with a

host government to train local personnel.

The Parties to the Dispute

6. Section 1 indicates that the facilities of the

Center would be available only in disputes between

a Contracting State on the one hand and a national

of another Contracting State on the other, with a

view to ensuring reciprocal performance of obliga-

tions which arise out of the application of the

Convention. The facilities would thus not be
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available in a dispute involving a non-contracting
State or a national of such State. Also excluded
from jurisdiction are disputes (a) between private
individuals, (b) between Governments (except where
a Government had satisfied the claim of its national,
e.g. under a scheme of investment insurance, and
was thereby subrogated in the rights of that national
in a dispute before the Center) and (c) between a
Contracting State and one of its own nationals
(unless that person possessed concurrently the
nationality of another State which was a party to
the Convention; see Article X, 2).

Consensual Nature of Jurisdiction

7. To the extent that the provisions of Article II
constitute a development, rather than a mere codification
of existing international law, it is to be expected
that States would not wish its provisions to apply
automatically to undertakings given in the past, nor
to all undertakings to be given in the future. Section
2(i), therefore, limits the application of the Con-
vention to cases where the parties have specifically
undertaken to have recourse "pursuant to the terms of
this Convention".

8. Section 1 in fine declares that the facilities
can only be utilized if the parties to the dispute
have consented to have recourse to the Center, while
Section 2 specifies the manner in which consent may
be given, i.e. by a prior undertaking in writing, or
by ad hoc acceptance of jurisdiction. No particular
form is prescribed for the prior written undertaking,
which may be unilateral eg. by enactment of legislation,
bilateral or multilateral.

9. When entering into any undertaking pursuant to
Section 2 a party would, of course, be free to include
such limitations on the scope of the particular under-
taking as may seem to it appropriate provided that
those limitations were not inconsistent with its obliga-
tions deriving from the Convention as a whole.

Determination of Competence

10. The power of an arbitral tribunal to determine its
competence is well established in international law.
Section 3(1) confers that power alike on conciliation
commissions and arbitral tribunals constituted pursuant
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to the Convention, thus providing a safeguard
against frustration of proceedings through uni-
lateral determination of competence by a party.

Preliminary Questions

11. Section 3(2) lists four classes of objection
to competence and declares that they shall be dealt
with by the commission or tribunal as preliminary

questions to be disposed of before entering upon the
merits of the case. Thus, objections to conciliation
on the grounds enumerated, while they would not
prevent constitution of a commission or commencement
of conciliation proceedings would be the subject of

a preliminary non-binding recommendation to the parties.
In the case of arbitration proceedings similar
objections would, however, be the subject of a

preliminary binding ruling by the tribunal.

Nationality

12. While preliminary questions based on nationality
would be subject to the procedure prescribed for

dealing with preliminary questions generally, Section
2(3) contains an additional rule relating to deter-
mination of nationality in a given case. This rule

is based on the view that, in the circumstances
envisaged, a question of a claim of nationality by
a party ought in the first instance to be determined
by the State whose nationality is claimed, the
question being dealt with by the commission or
tribunal only where that State failed to do so.
Accordingly, it is provided that the written
affirmation of nationality by a Minister of Foreign
Affairs, or official of corresponding rank, respons-
ible for the conduct of that State's external affairs,
issued for the purpose of the particular proceedings,
shall be conclusive proof of the facts stated therein.
The affirmation would relate to that party's nationality
on the date on which he consented to the jurisdiction
of the Center. cn this connection reference is made to
the definition of "National of a Contracting State" and
of "National of another Contracting State" in Article
X). Where such affirmation is not introduced, other
evidence of nationality satisfactory to the commission
or tribunal must be produced.
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ARTICLE III

Conciliation

Request for Conciliation

Section 1. Any dispute within the jurisdiction of the Center may be

the subject of a request for conciliation by a Conciliation Commission

(hereinafter called the Commission). The request may be made by either

party to the dispute, shall be addressed to the Secretary-General in

writing, and shall state that the other party has consented to the

jurisdiction of the Center.

Constitution of the Commission

Section 2. (1) The Commission shall consist of a sole conciliator or

several conciliators appointed as the parties shall agree.

(2) Where the parties have not so agreed, the Commission

shall consist of three conciliators, one appointed by each party and

the third appointed by agreement of the parties, all appointees to

be selected from the Panel of Conciliators.

Section 3. (1) If the Commission shall not have been constituted within

three months after the request referred to in Section 1, the Chairman

shall, at the request of either party, appoint the conciliator or con-

ciliators not appointed pursuant to Section 2. Before making any such

appointment, the Chairman shall instruct the Secretary-General to consult

with the parties and to report to him any information or views which

might assist him in making the appointment.
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(2) In making any appointment under- this Section the

Chairman shall select the appointee from the Panel of Conciliators.

Comment

1. The composition of the Commission, its precise terms
of reference and the procedure applicable in proceedings
before it are matters for agreement between the parties
concerned. It is only in the absence of such agreement
that the provisions of this article thereon would become
operative.

2. In recognition of differences between the conciliation
and arbitration process, Section 2(2), in contrast to the
corresponding provision on appointment of arbitrators (see
Section 2(2) of Article IV), does not preclude appointment
of a conciliator on the ground that he is a national of a
State party to the dispute, or of the State whose national
is a party to the dispute.

3. As to the role of the Chairman as appointing authority
under Section 3, reference is made to the comment on
Sections 2 and 3 of Article IV.

Powers and Functions of the Commission

Section 4. Except as the parties and the Commission shall otherwise agree,

the Commission shall conduct the conciliation proceedings in accordance

with the Conciliation Rules adopted under this Convention and in effect

on the date on which the consent to conciliation became effective.

Section 5. (1) It shall be the duty of the Commission to clarify the

points in dispute between the parties and to endeavor to bring about agree-

ment between them upon mutually acceptable terms. To that end, the

Commission may at any stage of the proceedings and from time to time

recommend terms of settlement to the parties.
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(2) If the parties reach agreement, the Commission shall

draw up a report noting the submission of the dispute, and recording

that the parties have reached agreement. If, at any time, it appears to

the Commission that there is no likelihood of agreement between the

parties it may declare the proceedings closed, and shall, in that event,

draw up a report noting the submission of the dispute and recording

the failure of the parties to reach agreement. If one party fails to

appear or participate in the proceedings, the Commission shall so state

in its report.

(3) Except as the parties shall otherwise agree, the reports

referred to in paragraph (2) shall not contain terms of settlement

recommended to or accepted by the parties.

Comment

4. Section 5(l) describes the duties of the Commission,
and is based upon generally accepted concepts of the

conciliation function. (See Article 15(l) of the General

Act for the Pacific Settlement of International Disputes,

1928; Article XXII of the American Treaty on Pacific
Settlement, 1948). The Commission is specifically empowered

to make recommendations to the parties at any stage of the

proceedings. In order to avoid any interpretation to the

effect that after a recommendation made in the course of

proceedings and before their termination, the Commission
was functus officio, the words "and from time to time" have

been inserted in the second sentence of 3ection 5(l).

Obligations of the Parties

Section 6. The parties shall give the Commission their full cooperation

in order to enable the Commission to carry out its functions and shall

give their most serious consideration to its recommendations. Except
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as the parties to the dispute shall otherwise agree, the recommenda-

tions of the Commission shall not be binding upon them.

Section 7. Neither party to a conciliation proceeding shall be entitled

in any later proceeding concerning the same dispute, whether before

arbitrators or in a court of law or otherwise, to invoke or rely on

any views expressed or statements or admissions or offers of settle-

ment made by the other party in the conciliation proceedings, or the

recommendations, if any, made by the Commission therein.

Comment

5. Section 6, in accordance with principle, declares
that recommendations of the Commission shall not be
binding, while leaving it open to the parties to agree
to be bound by them. The requirement that the parties
cooperate with the Commission and give serious consider-
ation to its recommendations is a corollary of the
fundamental principle of good faith.

6. Section 7 is intended to encourage the parties to
seek agreement rather than maintain fixed positions out
of the fear that a conciliatory attitude might prejudice
their position in a possible later proceeding.
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ARTICLE IV

Arbitration

Request for Arbitration

Section 1. Any dispute within the jurisdiction of the Center may be

the subject of a request for arbitration by an Arbitral Tribunal

(hereinafter called the Tribunal). The request may be made by either

party to the dispute, shall be addressed to the Secretary-General in

writing, and shall state that the other party has consented to the

jurisdiction of the Center.

Constitution of the Tribunal

Section 2. (1) The Tribunal shall consist of a sole arbitrator or

several arbitrators appointed as the parties shall agree. Where the

parties have not so agreed, the Tribunal shall consist of three

arbitrators, one arbitrator appointed by each party and the third

appointed by agreement of the parties.

(2) The arbitrators so appointed shall be selected from

the Panel of Arbitrators. None of the arbitrators shall be a national

of a State party to the dispute or of a State whose national is a

party to the dispute, or shall have acted as a conciliator in the

same dispute.

Section 3. If the Tribunal shall not have been constituted within

three months after the request referred to in Section 1, the Chairman

shall, at the request of either party, appoint the arbitrator or



- 27 -

arbitrators not appointed pursuant to Section 2. The provisions of

paragraph 2 of Section 2 of this Article shall apply 
to the appoint-

ment of arbitrators by the Chairman. Before making any such appoint-

ment, the Chairman shall instruct the Secretary-General to 
consult

with the parties and to report to him any information or views which

might assist him in making the appointment.

C orrment

1. The composition of the Tribunal, its terms of

reference, and the procedure applicable in proceedings
before it are, as in the case of conciliation, matters

for agreement between the parties concerned, and the

provisions of this article thereon would become operative

only in the absence of such agreement (Sections 2 and 5).
Section 2(1) adopts what is perhaps the most usual method

for the constitution of an arbitral tribunal viz., each

party appoints an arbitrator, and a third is appointed
by agreement of the parties. However, Section 2(2)
introduces a significant innovation by specifying that

none of the arbitrators shall be nationals of the State

party to the dispute, or of the State whose national is

a party to the dispute, thus seeking to minimize as far

as possible the danger, inherent in conventional systems,
of appointment of partisan arbitrators.l/ This new

principle applies also to appointments of arbitrators

made by the Chairman under Section 3 of this article.

One writer has said:

"It is a grave mistake to construct a tribunal out of

two national members and one neutral member. Few men
are capable of holding the balance between two contend-

ing national commissioners. If the governments do not

object to the possibility of decision by compromise

rather than by adjudication, they should provide for

two national commissioners with an umpire in case of

disagreement. Otherwise they should provide either
for one, or better still three, neutral commissioners."

A. H. Feller, The Mexican Claims Commissions, 1923-1934
(New York, 1935) at p.317.
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2. It is a necessary concomitant of the binding
character of an undertaking to have recourse to arbi-

tration that adequate provision should be made to

prevent frustration of that undertaking by an unwill-

ing party. That is the purpose of the appointment

procedure laid down in Section 3. As in the case of

conciliation (see Section 3 of Article III), the
Chairman is appointing authority unless the parties

have otherwise agreed. It may be noted that the
Chairman would exercise his power of appointment even

if he were of the same nationality as one of the
parties. The basic consideration underlying these
provisions is that the appointing authority is a

person who, because of his office, may be conclusively
presumed to be capable of acting impartially in the

selection of conciliators or arbitrators under all

circumstances. It may be noted that under the Bank's

Loan Regulations an unrestricted power of appointment

is conferred upon the President of the International
Court of Justice and the Secretary-General of the

United Nations regardless of their nationality.

Powers and Functions of the Tribunal

Section h. (1) In the absence of agreement between the parties

concerning the law to be applied, and unless the parties shall have

given the Tribunal the power to decide ex aequo et bono, the Tribunal

shall decide the dispute submitted to it in accordance with such

rules of law, whether national or international, as it shall deter-

mine to be applicable.

(2) The Tribunal may not bring in a finding of non liquet

on the ground of the silence or obscurity of the law to be applied.

Section 5. Except as the parties otherwise agree, any arbitration

proceeding shall be conducted in accordance with the Arbitration Rules
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adopted under this Convention and in effect on the date when the

consent to arbitration became effective. If any question of procedure

arises which is not covered by the applicable arbitration rules, the

Arbitral Tribunal shall decide that question.

Section 6. All questions before the Tribunal shall be decided by

majority vote.

Section 7. (1) An award signed by a majority of the Tribunal shall

constitute the award of the Tribunal. The award shall be in writing

and shall state the reasons upon which it is based.

(2) The award shall immediately be communicated to the

parties.

Section 8. (1) "henever one of the parties does not appear before the

Tribunal, or fails to defend its case, the other party may call upon

the Tribunal to decide in favor of its claim.

(2) In such case, the Tribunal may render an award if it

is satisfied that it has jurisdiction and that the claim appears to be

well-founded in fact and in law.

Section 9. Except as the parties otherwise agree, the Tribunal shall

have the power to hear and determine incidental or additional claims

or counter-claims arising directly out of the subject-matter of the

dispute.

S3ection 10. Except as the parties otherwise agree, the Tribunal shall

have the power to prescribe, at the request of either party, any pro-

visional measures necessary for the protection of the rights of the

parties.
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Comment

3. Section 4(l) leaves the determination of the law to
be applied in a particular case to the parties, and if
they cannot agree thereon, to the tribunal. The parties
may also give the Tribunal the power to decide ex aequo
et bono, that is, in accordance with what is just and
equitable in the circumstances, rather than by application
of rules of law. Section h(2) states that the Tribunal
will not be excused from rendering an award on the ground
that the law is not sufficiently clear.

4. The power conferred on the Tribunal by Section 8 to
render an award upon the default of one party is a corollary
of the binding character of the undertaking to have recourse
to arbitration and is possessed by arbitration tribunals
provided for in the Bank's Loan Regulations Nos. 3 and 4,
Sections 7.03(h) and 7.04(h), respectively. (See also
Article 53 of the Statute of the International Court of
Justice.) Before an award can be rendered under this
section, however, the Tribunal must be satisfied not only
that it has jurisdiction but also that the claim on the
merits appears to be well-founded.

5. Unless the parties to a dispute agree to restrict
its competence to certain principal claims, the Tribunal
will have the power to determine incidental and additional
claims as well as counter-claims, provided that they arise
directly out of the subject-matter of the dispute. In
addition, unless the parties specifically preclude it from
doing so, the Tribunal would have the power to prescribe
provisional measures designed to preserve the status quo
between the parties pending its final decision on the
merits.

Interpretation, Revision and Annulment of the Award

Section 11. (1) Any dispute between the parties as to the meaning and

scope of the award may, at the request of either party made within

(three] months after the date of the award, be submitted to the Tribunal

which rendered the award. Such a request shall stay the enforcement

of the award pending the decision of the Tribunal.
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(2) If for any reason it is impossible to submit the

dispute to the Tribunal which rendered the award, a new Tribunal shall

be constituted in accordance with the terms of the agreement, if any,

between the parties regarding the constitution of the Tribunal which

rendered the award, and otherwise pursuant to the provisions of this

Article.

Section 12. (1) An application for revision of the award may be made

by either party on the ground of the discovery of some fact of such a

nature as to have a decisive influence on the award, provided that

when the award was rendered that fact was unknown to the Tribunal and

to the party requesting revision and that such ignorance was not due

to the negligence of the party requesting revision.

(2) The application for revision must be made within [six]

months of the discovery of the new fact and in any case within [ten]

years of the rendering of the award.

(3) The application shall, if possible, be submitted to

the Tribunal which rendered the award. If this shall not be possible,

a new Tribunal shall be constituted in accordance with the terms of the

agreement, if any, between the parties regarding the constitution of the

Tribunal which rendered the award, and otherwise pursuant to the

provisions of this Article. The Tribunal to which the application is

made may stay the enforcement of the award pending its decision.

Section 13. (1) The validity of an award may be challenged by either

party on one or more of the following grounds:
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(a) that the Tribunal has exceeded its powers;

(b) that there was corruption on the part of a member of

the Tribunal; or

(c) that there has been a serious departure from a funda-

mental rule of procedure, including failure to state the reasons for the

award.

(2) An application pursuant to paragraph 1 of this Section

shall be made in writing to the Chairman who shall forthwith appoint

from the Panel of Arbitrators an ad hoc Committee of three persons which

shall be competent to declare the nullity of the award or any part there-

of on any of the grounds set forth in the preceding paragraph. None

of the members of the Committee shall have been a member of the Tribunal

which rendered the award, shall be a national of the State party to the

dispute or of the State whose national is a party to the dispute, or

shall have acted as a conciliator in the same dispute.

(3) The provisions of Sections 5, 6, 7 and 8 of this

Article shall apply mutatis mutandis to proceedings before the Committee.

(4) In cases covered by sub-paragraphs (a) and (c) of

paragraph (1), application must be made within sixty days of the

rendering of the award, and in cases covered by sub-paragraph (b) of

paragraph (1), within six months.

(5) The Committee shall have the power to stay enforcement

of the award pending its decision and to recommend any provisional

measures necessary for the protection of the rights of the parties.
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(6) If the award is declared invalid the dispute shall,

at the request of either party, be submitted to a new tribunal constitut-

ed by agreement between the parties or, failing such agreement in the

manner specified in Sections 2 and 3 of this Article.

Enforcement of the Award

Section 1. The award shall be final and binding on the parties. Each

party shall abide by and comply with the award immediately, unless the

Tribunal shall have allowed a time limit for the carrying out of the

award or any part thereof, or the enforcement of the award shall have

been stayed pursuant to Sections 11, 12 or 13 of this Article.

Section 15. Each Contracting State shall recognize an award of the

Tribunal as binding and enforce it within its territories as if it were

a final judgment of the courts of that State.

Conment

6. It was recognized in the Preamble as a corollary
of the principle that an undertaking must be implemented
in good faith, that the award of a Tribunal must be
complied with. As a general rule the award of the
Tribunal is final, and there is no provision for appeal.
Sections 11 and 12, however, provide for interpretation
and revision of the award, respectively. In addition,
where there has been some violation of the fundamental
principles of law governing the Tribunal's proceedings
such as are listed in Section 13, the aggrieved party
may apply to the Chairman for a declaration that the
award is invalid. Under that section the Chairman is
required to refer the matter to a Committee of three
persons which shall be competent to declare the nullity
of the award. It may be noted that this is not a
procedure by way of appeal requiring consideration of
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the merits of the case, but one that merely calls
for an affirmative or negative ruling based upon
one or other of the three grounds listed in Section

13(1).

7. The award is binding on the parties to the dis-
pute who are required to implement it forthwith.
However, implementation of the award may be delayed
in certain prescribed circumstances, viz.,

1) where the tribunal has, in rendering the
award, expressly allowed a time limit for
carrying it out (Section 14);

2) upon stay of enforcement by the Tribunal
consequent upon

(a) a request for interpretation of the
award (Section 11(1)); or

(b) an application for revision of the
award (Section 12(3)); and

3) upon stay of enforcement by the Committee
appointed pursuant to Section 13 pending its
decision upon the validity of the award
(Section 13(5)).

8. Section 15 requires each Contracting State, whether
or not it or its national was a party to the proceedings,
to recognize awards of tribunals pursuant to the Conven-
tion as binding and to enforce them as though they were
final judgments of its own courtsirrespective of the
treatment under its law of other arbitral awards.

Relationship of Arbitration to other Remedies

Section 16. Consent to have recourse to arbitration pursuant to this

Convention shall, unless otherwise stated, be deemed consent to have

recourse to such proceedings in lieu of any other remedy.

Comment

9. Section 16 states a rule of interpretation rather
than of substance. The section leaves a party free to
stipulate that notwithstanding its undertaking to sub-
mit a dispute to arbitration, it reserves the right to
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16 leaves it open to a State to stipulate that its
consent to have recourse to arbitration is subject
to the condition that the foreign investor first
exhaust his remedies in the State's national courts
or administrative agencies. Section 16 merely
provides that in the absence of any such stipula-
tions consent to have recourse to arbitration will
be regarded as excluding any other remedy.

10. To illustrate the foregoing by an example: An
investment agreement between a State and a foreign
investor provides without qualification that "any
controversy arising between the parties concerning
the interpretation or application of this agreement
shall be submitted to arbitration in accordance
with the provisions of the Convention [etc.]". A
dispute arises with respect to the tax exemption
provisions of the investment agreement. If either
the foreign investor or the State were to bring
this dispute before the Tax Court of the State
rather than submit it to the Center, the other
party could object, in which event the Tax Court
would have to dismiss the claim. If the investor
were to bring the dispute before the Center, the
State could not object on the ground that the
investor had not exhausted his remedies in the Tax
Court.

11. As stated in paragraph 9 of the Comment to
this section, States are free to qualify their
consent to have recourse to arbitration, as by
inclusion of a stipulation in an undertaking that
local remedies must be exhausted. However, if
a State were to include an unqualified arbitration
clause in an agreement with a foreign investor,
it would seem to run counter to normal rules of
interpretation to read into that clause a require-
ment of the prior exhaustion of local remedies.
All that Section 16 does is to assure that effect
will be given to the expressed intention of the
parties.

Section 17. (1) No Contracting State shall give diplomatic protection

or bring an international claim in respect of a dispute which one
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of its nationals and another Contracting State shall have consented

to submit, or shall have submitted to arbitration pursuant to this

Convention, except on the ground that the other Contracting State has

failed to perform its obligations under this Convention with respect

to that dispute.

(2) Nothing in this Section shall be construed as preclud-

ing a Contracting State from founding an international claim against

another Contracting State upon the facts of a dispute which one of these

Contracting States and a national of the other shall have consented to

submit or shall have submitted to arbitration pursuant to this Con-

vention, where those facts also give rise to a dispute concerning the

interpretation or application of an agreement between the States

concerned; without prejudice, however, to the finality and binding

character of any arbitral award rendered pursuant to this Convention

as between the parties to the arbitral proceedings.

Comment

12. Unlike Section 16, which gives merely a rule of
interpretation, Section 17 lays down a rule of substantive
law. It should be noted that this section constitutes
a significant innovation.

13. The proposed Convention would recognize the right
of an investor, within specified limits, to proceed
in his own name against a foreign State before an
arbitral tribunal constituted pursuant to the Convention
instead of seeking the diplomatic protection of his
State or having that State bring an international
claim. It would seem to be a reasonable concomitant
of the recognition of the investor's right of direct
access to an international jurisdiction, to exclude
action by his national State in cases in which such
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direct access has been availed of by, or is available
to, the investor, whether as plaintiff or defendant,

under the Convention. Since the exclusion of the
national State rests on the premise that the other
Contracting State party to the dispute will abide by
the provisions of the Convention, the rule of

exclusion is subject to an exception in the event

that that premise falls away. In such a case rights

of providing diplomatic protection and of bringing an
international claim remain unaffected.

14. Section 17(2) preserves the right of the

national State of the investor to bring an inter-

national claim where the same facts give rise not

only to a dispute covered by the Convention but

also to a breach of some other international agree-
ment between the States concerned. That section

does, however, maintain the finality and binding
character of an award rendered by a tribunal under
the Convention as regards the parties to which it
relates. For example, the dispute covered by the
Convention may involve a claim for damages for an

alleged breach of an investment agreement and the
facts alleged may at the same time constitute a

breach of a bilateral agreement between the host

State and the investor's national State. Whether

the investor, in an action before the Center,is

successful or unsuccessful, his national State would

be free to have recourse to such procedures as may

have been provided in the bilateral agreement. The

outcome of the proceedings between the two States

under the bilateral agreement would not, however,
affect the award rendered by the tribunal constituted

under the Convention. Thus, if the investor had

been unsuccessful before the Center, even though his

national State may prevail in the proceedings under

the bilateral agreement, the investor could not benefit

thereby.
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ARTICLE V

Replacement and Disqualification of Conciliators and Arbitrators

Section 1. After a Conciliation Commission or an Arbitral Tribunal

has been constituted and proceedings have begun, its composition shall

remain unchanged; provided, however, that if a conciliator or arbitrator

should die, become incapacitated, or resign, the resulting vacancy shall

be filled by the method used for the original appointment, except that

if a conciliator or arbitrator appointed by a party shall have resigned

without the consent of the Commission or Tribunal of which he was a

member, or consequent upon a decision to disqualify him pursuant to

Section 2(2) of this Article, the resulting vacancy shall be filled

by the Chairman.

Section 2. (1) (a) A party may propose the disqualification of a con-

ciliator or arbitrator appointed pursuant to Article III, Section 2, or

Article IV, Section 2, respectively, on account of any fact whether

antecedent or subsequent to the constitution of the Commission or

Tribunal.

(b) A party may propose the disqualification of a con-

ciliator or arbitrator appointed by the Chairman pursuant to Article

III, Section 3, or Article IV, Section 3, on account of any fact

arising subsequent to the constitution of the Commission or Tribunal.

It may propose disqualification of such conciliator or arbitrator on

account of any fact which arose prior to the constitution of the
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Commission or Tribunal only if it can show that the appointment was

made without knowledge of that fact or as a result of fraud.

(2) The decision on any proposed disqualification shall

be taken by the other members of the Commission or Tribunal as the

case may be, provided that where those members are equally divided,

or in the case of a proposed disqualification of a single conciliator

or arbitrator, the Chairman shall take that decision. If it is

decided that the proposal is well-founded, the conciliator or arbi-

trator to whom the decision relates shall resign, and the resulting

vacancy shall be filled in the manner provided for in Section 1 of

this Article.

Comment

1. Section 1 incorporates what has been called the
"principle of immutability" and is intended to preclude
the replacement of conciliators and arbitrators by
the parties during proceedings with a view to influencing
the outcome of those proceedings, as well as their
resignation under pressure.

2. Section 2 relates to disqualification of a con-
ciliator or an arbitrator. Section 2(l)(a) covers
the case of a conciliator or an arbitrator appointed
by a party to the dispute, and is to the effect that
a party may at any time propose their disqualification.
Such proposal may be based upon any fact, such as
general unfitness, personal prejudice, misconduct or
interest in the subject-matter, and regardless of
whether that fact arose before or after constitution
of the Commission or Tribunal.

3. While, under Section 2(l)(b), a party may at any
time propose the disqualification of a conciliator or
arbitrator appointed by the Chairman, as a rule such
proposal must be founded upon facts which arose after
constitution of the Commission or Tribunal as the



Chairman must be deemed to have passed conclusively
on the qualifications of his nominee. A proposal to

disqualify under this section may be founded on a fact
which existed prior to the constitution of the Com-
mission or Tribunal only if it can be shown that the
Chairman made the appointment in question without
knowledge of that fact, or was induced to do so as a
result of fraud.
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ARTICLE VI

Apportionment of Costs of Proceedings

Section 1. Except as the parties shall otherwise agree,

(a) each party to a conciliation or arbitration

proceeding shall bear its own expenses in

connection therewith, and

(b) charges payable for the use of the facilities

of the Center, as well as the fees and expenses

of members of the Commission or Tribunal as the

case may be, shall be borne equally by the parties;

provided, however, that if a Commission or Tribunal determines that

a party has instituted proceedings frivolously or in bad faith, it

may assess any part or all of such expenses, fees and charges against

that party.

Section 2. The charges payable by the parties for the use of the

facilities of the Center shall be fixed by the Secretary-General

within the limits approved from time to time by the Administrative

Council.

Section 3. The fees and expenses of conciliators and arbitrators

shall, in the absence of agreement between them and the parties, be

fixed by the Commission or Tribunal concerned after consultation

with the Secretary-General.
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Commrient

This article contemplates that the parties may be
called upon to make certain payments to the Center for

the use of its services. It is intended that "charges"
should cover the out-of-pocket costs or other clearly
identifiable costs incurred by the Center in connection

with a proceeding, such as hiring of translators and
interpreters, engagement of additional secretarial or

clerical staff and the like.
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ARTICLE VII

Place of Proceedings

Section 1. Conciliation and arbitration proceedings shall be held

either at the seat of the Center or, pursuant to any arrangements

made under Article I, Section 2(3), at the seat of the Permanent

Court of Arbitration or other public international institution, as

the parties may agree. If the parties do not so agree the Secretary-

General shall, after consultation with the parties and with the

Conciliation Commission or the Arbitral Tribunal, as the case may be,

determine the place of the proceedings.

Section 2. Notwithstanding the provisions of Section 1, proceedings

may be held elsewhere, if the parties so agree and if the Conciliation

Commission or Arbitral Tribunal, as the case may be, so approves after

consultation with the Secretary-General.



ARTICLE VIII

Interpretation

Any question or dispute arising between Contracting States

conerning the interpretation or application of this Convention which

is not settled by negotiation shall be referred to the International

Court of Justice, unless the States concerned agree to another :ode

of settlement.

Comment

The text of this article follows in general the
pattern of similar clauses in the constituent instruments
of international organizations within the United Nations
family. Jhile it leaves the Contracting States free to
decide upon the mode of settlement of questions or dis-
putes regarding interpretation of the Convention, it
provides for adjudication by the International Court of
Justice in the event of their being unable to agree on
the mode of settlement.



ARTICLE IX

Amendment

Section 1. Any Contracting State may propose amendment of this

Convention. The text of such proposed amendment shall be communi-

cated to the Chairman of the Administrative Council not less than

[three] months prior to the meeting of the Council at which such

amendment is to be considered and shall forthwith be transmitted

by him to all Contracting States.

Section 2. Amendments shall be adopted by a majority of [four-fifths]

of the members of the Council. [Twelve] months after its adoption

each amendment shall become effective for all Contracting States;

provided, however, that such amendment shall not affect the rights

and obligations of any Contracting State or of any national of a

Contracting State under this Convention with respect to or arising

out of proceedings for conciliation or arbitration puXuant to consent

to the jurisdiction of the Center given prior to the effective date

of the amendment.

Comment

In the absence of a provision for amendment, the Con-
vention could only be changed by a new inte-rnational
agreement. In order to avoid this difficulty; the text
proposes an amendment procedure. The Administrative
Council is designated as the authority competent to
decide upon proposals for amendment. Such proposals
are required to be transmitted to it through the
Chairman well in advance of the meeting of the Council
at which such amendment is to be considered so as
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to enable members to consult with the authorities
within Contracting States and take their views into
account during a discussion of the issues involved.
The support of a substantial majority - four-fifths
is tentatively suggested - of the members of the
Council would be required for adoption of a proposed
amendment, which would come into effect for all the
members after a period of say 12 months after such
adoption. No provision is made regarding States
which oppose the amendment after its adoption. It
would, however, always be open to a State to declare
its withdrawal from the Convention under Section 5
of Article XI. The period specified for effective-
ness of the denunciation could be made to conform to
the period required for effectiveness of the amend-
ment adopted, thus permitting a State which wished to
denounce the treaty to do so immediately following
adoption of the amendment and thereby avoid becoming
subject to the Convention as amended. The proviso
in Section 2 ensures that amendments will not have
retroactive effect.
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ARTICLE X

Definitions

1. "National of a Contracting State" means a person natural or

juridical possessing the nationality of any Contracting State on the

date on which that person's consent to the jurisdiction of the Center

pursuant to Section 2 of Article II became effective, and includes

(a) any company which under the domestic law of that State is its

national, and (b) any company in which the nationals of that State

have a controlling interest. "Company" includes any association of

natural or juridical persons, whether or not such association is

recognized by the domestic law of the Contracting State concerned as

having juridical personality.

2. "National of Another Contracting State" means any national of

a Contracting State other than the State party to the dispute, not-

withstanding that such person may possess concurrently the nationality

of a State not party to this Convention or of the State party to the

dispute.

[Other definitions may be added if necessary]

Commnent

1. The definitions have been broadly drawn. "Nationals"
include both natural and juridical persons as well as
associations of such persons. It will be noted that the
term "national" is not restricted to privately-owned
companies, thus permitting a wholly or partially government-

owned company to be a party to proceedings brought by or
against a foreign State.
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2. Under the definition of "National of a Contracting
State" a company may be a national of a given State
either because it has that nationality under the State's
domestic law, or because it is controlled by nationals
of that State.

3. The question of dual nationality is dealt with in
this sense, that a person is recognized as a "national
of another Contracting State", if he has the nationality
of that State even though he may at the same time be a
national of the State party to the dispute or of a State
which is not a party to the Convention.

4. Nationality is determined as of the date when consent
to have recourse to conciliation or arbitration became
effective.
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ARTICLE XI

Final Provisions

[Final provisions have been inserted in the

present draft tentatively and to provide some in-

dication of formal legal items with which it will
be necessary to deal. In general, they follow
the pattern set by multilateral agreements in the
past.]

Entry into Force

Section 1. This Convention shall be open for signature on behalf of

States members of the Bank and all other sovereign States.

Section 2. This Convention shall be subject to ratification or

acceptance by the signatory States in accordance with their respective

constitutional procedures. The instruments of ratification or

acceptance shall be deposited with the Bank and shall declare that

the State concerned has taken all steps necessary to enable it to

carry out all of its obligations under this Convention.

Section 3. This Convention shall enter into force when it has been

ratified or accepted by [.......... States.

Comment

1. By Section 2 ratification or acceptance (either
of which must be preceded by signature) is to be

accompanied by a declaration that the "State concerned

has taken all steps necessary to enable it to carry

out all of its obligations under this Convention", a

requirement also found in the Articles of Agreement of

the Bank and its affiliates. When a State ratifies,
therefore, other States would be entitled to rely on
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the implicit assurance of that State that adequate

facilities exist - whether created by legislative
or other means - to give full effect within its

territories to the provisions of the Convention.
Thus, for instance, it would be assumed that the

obligations of private parties deriving from under-

takings to have recourse to arbitration pursuant to

the Convention would be fully enforceable against

them under the local law, and that the award of an

arbitral tribunal could be enforced as if it were

a final judgment of a local court of competent

jurisdiction.

Territorial Application

Section h. By its signature of this Convention, each State accepts

it both on its own behalf and in respect of all territories for whose

international relations such State is responsible except those which

are excluded by such State by written notice to the Bank.

Comment

2. By this section a signatory State agrees to the

application of the Convention in respect of all

territories for whose international relations such

State is responsible, e.g. dependent or protected

States. It would, however, be open to a State

to exclude such application, if it so desires, by

written notice to the Bank at the time of signature

or at any time thereafter. This section is in

substance identical with Section 3 of Article XI
of the Articles of Agreement of the International

Development Association.

Denunciation

Section 5. (1) Any Contracting State may denounce this Convention

by notice to the Bank.
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(2) The denunciation shall take effect [twelve] months

after receipt by the Bank of such notice; provided that the obligations

of the State concerned arising out of undertakings given prior to the

date of such notice shall remain in full force and effect.

Comment

3. In keeping with a practice followed in several
multilateral agreements, the right of a State under
general international law to denounce the Convention
is recognized in Section 5. However, Section 5(2)
provides for lapse of a period of time - tentatively
fixed at 12 months - before such denunciation could
become effective. The general obligations of the
denouncing State under the Convention would remain
intact during that period, while its obligations
arising out of undertakings given prior to the date
of such notice are declared to remain in full force
and effect regardless of the denunciation. In this
connection reference is also made to the comment to
Article IX (Amendment).

Inauguration of the Center

Section 6. Promptly upon the entry into force of this Convention, the

President of the Bank shall convene the inaugural meeting of the Adminis-

trative Council.

Registration

Section 7. The Bank is authorized to register this Convention with the

Secretariat of the United Nations in accordance with Article 102 of the

Charter of the United Nations and the Regulations thereunder adopted by

the General Assembly.
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Comment

4. This section which authorizes registration of the

Convention by the Bank, as depository, with the United

Nations, is in substance identical with Section 5 of

Article XI of the Articles of Agreement of the Inter-

national Development Association.

DONE at , in a single copy which shall remain deposited

in the archives of the International Bank for Reconstruction and

Development, which has indicated by its signature below its agreement

to act as depository of this Convention, to register this Convention

with the Secretariat of the United Nations and to notify all signatory

States of the date on which this Convention shall have entered into

force.

Comment

5. The concluding formula adopted is in substance

identical with that contained in the Articles of Agree-

ment of the International Development Association.
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2. Hr. Woods said that the purpose of the meeting was to receive

comments on the First Preliminary Draft of a Convention on the

Settlement of Investment Disputes between States and Nationals of

Other States, Document SID/63-15. Discussions would again be in-
formal and not for the purpose of taking any decisions. The text

of the Draft Convention would be further amended where appropriate

in the light of the discussion, and the amended text would be

circulated to member governments to serve as working document for
the regional consultative meetings of legal experts. He recalled

that he had announced at the meeting on Hay 28 that consideration

was being given to organizing these meetings at the headquarters

of the Regional Commissions of the United Nations. Since then that

program had been discussed with the United Nations Secretariat,
which had offered its full cooperation, as had the Executive
Secretaries of the four Commissions. It had been made clear to
them that these would be Bank meetings, and that the Commissions
would not be responsible or assume any sponsorship for the proposals

to be discussed. It had also been indicated to them that the

Bank would expect to assume the expenses which the Commissions
would incur in making available their administrative facilities.

3. The Executive Secretary of ECLA, while he had explained that
the facilitiesof his Commission would not be adequate, expressed

his willingness to assist in making arrangements for holding the
Western Hemisphere meeting at an hotel in Santiago. While no
date had as yet been fixed for that meeting, the first week of

February 1964 had been proposed. With regard to the other three

regions, the scheduled program was as follows: Africa - Addis Ababa,
December 16-21, 1963; Europe - Geneva, February 17-22, 1964; Asia -
Bangkok, April 27-hay 2, 1964. Although details of the meetings
had not yet been worked out, he would like to mention some of the
main points. The Bank would issue invitations only to its member
countries, to countries that had applied for membership, and to

Switzerland with which the Bank maintained a special relationship.
As to the distribution of these countries among the four meetings,
he had in mind the following: (a) countries that were members of
a Regional Commission would normally be invited to the meeting held
at the headquarters of that Commission; (b) countries that were
members of more than one Regional Commission (e.g. the United States,

Britain and France) would be invited to the meeting held in the
region to which they primarily belonged; and (c) in the case of
countries that did not belong to any Regional Commission or did not
actively participate in the work of such Commission, the Bank would
agree with each country upon the meeting to which it would be invited.

WJhile the Bank would not impose a limit on the size of delegations,
it would be suggested that two delegates per country would be the

desirable number. It would also be made clear that, while the



delegates would be legal experts and would not bind their govern-

ments, it would be helpful if they were familiar with government

policy in this general field.

4. The substantive side of the meetings would be conducted by
Mr. Broches with the assistance of a few members of his staff. The

administrative side would be handled by the staffs of the Comissions,

although interpreters and translators would probably have to be

imported as was usual on such occasions. While an estimate of the

costs and a proposed budget item would be presented in due course,

he would for the present take up only one item of expense which had

to be settled before invitations were issued viz., the question of

payment of travel and subsistence expenses of the legal experts.

He proposed that the Bank reimburse member countries for transporta-

tion costs of not more than two experts and make a flat contribution

of $150 per person towards their subsistence costs. On the basis

of maximum attendance it was estimated that that would involve a

cost to the Bank of around $125,000 for the four meetings. The

expenses involved in attending the ever increasing number of inter-

national meetings constituted a heavy burden, especially for the

smaller countries, and since it was most important that the meetings

should be well attended, he felt that the Bank would be justified in

assuming those costs. He planned to announce the regional meetings

in his speech to the Governors, and official invitations should be

dispatched at that time.

5. Mr. Bullitt thought that the Chairman had proposed an

excellent and reasonable schedule and that his proposal for paying

the travel expenses and living allowances of two delegates from

each country was a very helpful one,

6. Mr. 4achado thought that in assuming the travel and subsis-

tence cost of delegates as proposed the Bank could render a great

service. That would be a well justified expense, particularly in

view of the desirability of securing good attendance at the meetings.

He supported the proposal that invitations be confined to countries

in each region which were members of the Bank or had applied for

membership as those would probably be the only countries with an

interest in the matter.

7. Mr. Mejia emphasized the importance of making it clear, as

Mr. Woods had done, that these were essentially Bank meetings, and
that the facilities of the United Nations or of its Regional Com-

missions would be made available merely as assistance to the Bank.

8. Mr. Oellerer requested clarification of certain provisions

of the text of the Draft Convention, viz., responsibility for

"overhead" costs of the Center and expenses connected with a



proceeding, and the enforcement of arbitral awards made by tribunals
constituted under the Convention. As for the first, he had three
specific questions: (1) Was it possible to estimate the "overhead"
cost of the Center which, by Section 16 of Article I was to be
borne by Contracting States? (2) How would the rule in that section
that expenditures of the Center shall be borne "in proportion to
(the Contracting States'] respective subscriptions to the capital
stock of the Bank" operate if, say, only 20 members representing
a total of 30% of the capital stock adhered to the Convention?
(3) As the rule in Article VI that a party to a dispute would bear
its own expenses, and charges for use of the facilities of the Center
would be borne equally by the parties might present a problem for
smaller countries, would it be possible instead to incorporate a rule
whereby all such expenses and charges could be assessed against the
unsuccessful party? As to enforcement of awards, Mr. Oellerer asked
whether it was certain that all awards under the Convention would be
enforceable in all Contracting States, particularly awards made
against a government.

9. Mr. Broches, replying to Mr. Oellerer's question regarding
the "overhead" cost of the Center said it would not be possible at
the present time to estimate the cost of the Center, as that
figure would, in part, depend on the amount of business the Center
would do. As for the initial or starting-up costs, those could
be quite low if, for instance, it was decided to begin by having
a part-time Secretary-General and, as was envisaged, the adminis-
trative staff of the Center were to be provided by the Bank. At
the maximum there would be a full-time Secretary-General and
possibly one or two clerical or secretarial employees.

10. Mr. Woods pointed out that when the time came for a final
decision it would be essential to have an estimate of the expendi-
ture involved. For the present, however, the project was in an
exploratory stage and he would prefer to leave the question of the
cost of the Center until the time of taking a final decision -
perhaps in the third quarter of 1964.

11. Mr. Broches, replying to the second question raised by
Mr. Oellerer, said that the proportionate contributions by Contract-
ing States - assuming that all were members of the Bank - would be
based on their capital subscriptions. If, however, only members
of the Bank representing 301 of the capital were to join, and would
be the ones who for a fiscal year would bear these expenses, then the
cost of the Center would be distributed among them in proportion to
their share in that 30%. Mr. Oellerer's third question related to
Article VI of the Draft Convention in which was stated the general
rule that the charges for the use of the Center's facilities as well
as the fees and expenses of members of a commission or tribunal were
to be borne equally by the parties. It had been left open to what



extent the parties would be charged for use of the Center, but if

such charges were made they would be borne equally by the parties.

While he was aware that in court procedures the court costs were

generally assessed against the unsuccessful party, and that in some

countries even lawyers' fees of the successful party were charged

to the unsuccessful party, he thought it was more customary in

arbitration - which was not only a less formal but also a friendlier

proceeding - to provide for equal sharing of costs. The Draft

itself, however, provided for one exception viz., in cases of pro-

ceedings instituted by a party frivolously or in bad faith the

tribunal could assess all or any part of the expenses, fees or other

charges against that party. While it was, of course, possible for

the parties to agree on a different division of costs, it seemed

that, as a general rule, equal division of costs was most consonant

with the whole character of the Draft.

12. The question of enforcement of awards had not been covered

specifically in the Working Paper, R 62-l(SD), which had hitherto
been the basis of discussion. He had pointed out in earlier dis-

cussions that it would be desirable to have a very clear provision

on that matter and such a provision was now included as Section 15
of Article IV which required that each Contracting State recognize
an award of a tribunal as binding and enforce it within its
territories as if that award were a final judgment of the courts

of that State. That was quite a step forward in the recognition
of international arbitral awards when compared with the general
law in most countries. As to whether forced execution following
upon an award could be obtained against a government, that would

depend on the force of a final judgment in the country in which

enforcement was sought. In general it would not be possible to

enforce a judgment against the State in the sense of seizing its

property and selling it in forced execution. But this did not

seem to present a major problem. The problem had been that there

was doubt as to whether States would accept an award as valid and

binding. There were hardly any cases in which there had been

difficulty in obtaining compliance with an award once its binding
character was clearly established. One such exceptional case in

the international field was the Corfu Channel Case (Britain v.

Albania).

13. Mr. Garland asked whether the costs of solicitors employed
by one party would come within the definition of costs chargeable to

that party alone.

14. Mr. Broches said that solicitors fees and, where necessary,
travel costs would be part of a party's own expenses which under
Section 1 of Article VI would be borne by that party alone.
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15. Mr. Bullitt asked whether it was contemplated that the text

of the Draft Convention, which still appeared as a restricted

document, would at some point be made available for general circula-

tion. It was, of course, available to all member governments of

the Bank, but he wondered if it might not be made available to some

of the other international organizations as well as to some interest-

ed private organizations.

16. Mr. Broches said that when a document was marked "Restricted"

it meant that it should not be released to the press, to the public

or to anyone except persons to whom the Bank chose to release it.

In fact, the United Nations, OECD and the Organization of American

States had copies of the Draft. The Bank had not given it to any

private organizations although some governments, in the course of

their consideration of the proposals, might have done so. He would

be in favor of continuing to leave it to the discretion of govern-

ments whether to give it to certain persons whose advice they

sought, until such time as the Bank actually released the document

for general circulation.

17. Mr. Woods thought it might be advisable to declassify the

document when the Directors as a group had no further comment to

make, but felt that a discussion of the matter could be postponed.

If the document were declassified it would be made clear, however,

that the Directors themselves were not "approving" the Draft. They

would merely be saying .that they understood what the document con-

tained, .and that if the staff wished to pursue the matter in the

manner proposed they could do so.

18. Replying to a question from Mr. Bullitt as to whether the

document for the regional meetings would eventually be issued (with

suitable indication that publication was prohibited) in printed or

in mimeographed form, Mr. Broches said that that would depend on

the related question of the extent of the distribution contemplated.

As long as it was intended to retain the official posture that it

was not a document for general distribution, he thought it should

continue to be issued in mimeographed form. Such documents were

generally dealt with more discreetly than printed documents.

19. Mr. Donner pointed out that since many governments had not

yet taken a position regarding the Draft Convention, he could

imagine that some of them might feel opposed to giving too much

publicity to the document or, at any rate, to the document in a

form that could give rise to the assumption that it had already

reached a stage farther advanced than was actually the case. On

the other hand there were many persons in his country who were

interested in the Draft, and he had felt free to give copies of it

to them.
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20. Mr. Garland was also against wide publicity at this stage.
If copies of the document were made available, it should be left

to the Governments concerned to distribute them within their own
territories as they saw fit.

21. Mr. Hudon felt that, as this was basically a document for
discussion among governments, it should be left to them to distribute

it to parties which had an interest in it. He was not in favor of

having it printed and making it generally available.

22. Ivir. Mejia was in favor of a broad public discussion of the

document, and therefore, of its wide distribution.

23. Mr. Rajan agreed with Mr. Hudon. He was against wide publicity
at this stage of a document primarily intended for consideration by

member states. If any government wanted to give it to any particular

person or group, there would be no objection to it doing so.

24. Mr. Broches said that he appreciated the need for a broad

discussion of the Draft. On the other hand the regional meetings
were intended to elicit comments of a technical nature which would

in turn undoubtedly lead to changes in the text. He recalled that

the OECD Convention had never been published in the newspapers,
while in speeches it had been referred to as being under considera-
tion by governments. While that institution and the governments
concerned had given it to selected persons they felt they could

trust, the document was treated with great discretion until the

point where it was officially printed and distributed.

25. Hr. Woods asked that further thought be given to the question

of when to declassify the document, as well as to the form in which
it should be issued at the present stage. The meeting should now
proceed to a discussion of the substance of the document.

26. Mr. Machado thought that, in view of the fact that the first
of the regional meetings would take place in less than three moiths,
the Directors should circulate the Draft among their governments
so as to stir up interest and elicit comment, so that delegates

to the regional meetings could come with certain viewpoints from
their governments.

27. As to the substance of the document he would first like to
express his admiration and compliment Mr. Broches on a magnificent
piece of constructive work in which he had tried to reconcile views
which were often widely divergent. He felt that, as a whole, the
document was approaching the point where the Directors could get



- 8 -

their governments to support it. In Latin America where a
traditional dislike for arbitration would have to be overcome,
the present document would find more sympathy than had the
earlier version of the text. He had one specific comment, and
that related to Section 3 of Article XI (page 43) of the Con-
vention. That section was to the effect that the Convention
would enter into force when it had been ratified or accepted by
a specific number of States listed in Part I of Schedule A of
the Articles of Agreement of the International Development
Association, and a specific number of other States.

28. While he realized that the intention was to find a practical
way of bringing into being an institution which would have the
support of both capital-importing and capital-exporting countries,
he would prefer to delete reference to that classification of states
which had been accepted for various reasons when the Articles of
Agreement of the International Development Association were drafted.
Such a classification would not be favored by countries which
cherished the principle of equality of sovereign states. The
original IDA classification might change in time, and he would
like to point out that some Part II countries were now beginning
to invest in other Part II countries. He would himself prefer
a provision on entry into force which would merely require ratifi-
cation or acceptance by a fixed number of states without further
qualification.

29. Hr. Broches pointed out that the intention had been, far
from that of discriminating against the Part II countries, to give
them an assurance that the institution would not be brought into

being unless it had some support among both groups of states. Such
a provision could be of considerable importance also to the capital-
exporting countries which would not want an institution to come
into being if there were no capital-importing countries that were
willing to adhere. The proposed provision had been precise in
specifying the minimal requirement of interest by both groups
which would bring the institution into being. It was not intended
to be discriminatory and he had not realized that it might be
politically offensive. He would, however, think about an alter-
native provision regarding the Convention's entry into force.

30. Mr. Wfoods said he had sympathy for Mr. iachado's point
of view. Clasification of countries into Part I and Part II was
related to IDA and had been introduced there for a clear and
obvious reason. It ought not, however, to become part of the
general philosophy of the Bank.
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31. Mr. Bullitt, referring to Mr. Broches ' remarks, said he
was not sure whether the Part I countries would not want this
Convention to come into effect unless it was adhered to by a sub-
stantial number of Part II countries. iHowever, he had doubts as
to the importance of that distinction in the first instance.

32. Mr. Broches agreed that further thought should be given to
providing merely for ratification or acceptance by a specified
minimum number of countries without reference to any classification
of those countries.

33. Mr. Woods felt that that would be the best course, the
actual number being left open for the time being.

34. Mr. Donner enquired why, urder Section 2(3) of Article I,
it was made simier for the Center to make arrangements with the
Permanent Court of Arbitration than with other "public international
institutions" which had first to be designated by a majority of
two-thirds of all members of the Council. The requirement of a
two-third majority, generally reserved for unusual decisions like
that of moving the seat of the Center (Section 6(vi) of Article I),
seemed to give a particularly negative aspect to the possibility
of arrangements with those other institutions.

35. Mr. Broches, replying to Mr. Donner, recalled that the
previous version of the text had provided only for arrangements
with the Permanent Court. At the suggestion of HMr. Donner and some
other Directors, provision had been made for arrangements with other
institutions of a similar character which might come into being.
It was doubtful whether there would in fact be institutions of a
similar character in the field of investment, and as a link with
an as yet unknown organization was a matter for serious considera-
tion, it required, in common with other such matters (like the re-
locationof the Center), that a decision be taken by a special
majority. Specific reference to the Permanent Court had given
rise to the need to mention "other public international institu-
tions" so as not to exclude the possibility of similar arrangements
with the latter in the future. Those arrangements would be of a
simple nature covering the use of a building and possibly staff
and a library. As far as Europe was concerned, it would be
sufficient to make arrangements for the use of one institution
i.e. the Permanent Court. Should an institution of a similar
character be created in say, Asia, Africa or Latin America, it
might prove to be desirable to ensure the availability of
facilities in those areas through the arrangements contemplated.
Apart from that aspect of the matter there was no particular merit
in working together with other institutions. The Center would
merely be an administrative framework, and would not itself
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engage in conciliation or arbitration nor would it pursue a
policy of any kind which might need to be coordinated with
policies of other institutions.

36. Replying to a question from Mr. Donner as to why it had
not been considered desirable to facilitate arrangements with
the institution which might come into being under the OECD
Convention, Mr. Broches pointed out that it would be inappropriate
for the Center to be linked with that institution because, if it
came into being, it would be an institution of a character
entirely different from that of the Center. It would be a
policing organization for the enforcement of certain substantive
rules, whereas the Center would merely perform administrative
functions and make its facilities available to parties to a dis-
pute at their request. From an administrative point of view there
would be no need for such a link with an institution located in
Europe since arrangements could be made for the use of the
facilities of the Permanent Court.

37. Mr. Reilly associated himself with Mr. Machado's expression
of admiration for the Draft Convention and for the very clear
commentary. le would like to suggest, however, that the provisions
of Section 17(2) of Article IV might be drafted more clearly.
While the comment made its meaning plain the text itself might bear
some revision.

38. Mr. Woods said that the text of the Convention would be
further revised in the light of the discussion and that the
revised text would be circulated to member governments to serve
as the working document for the regional consultative meetings.
In particular, the text of Section 17(2) of Article IV would be
redrafted, and the requirement or ratification by specific members

of Part I and Part II countries (Section 3 of Article XI) would
be substituted by some other procedure. Consideration would
also be given to the question of declassification and distribu-
tion of the Draft Convention. Directors who had further comments
or suggestions might find it convenient to get in touch with
Mr. Broches personally.

39. Mr. Bogoev said that the Government of the Netherlands
was, in general, in full agreement with the proposals in the
document which, in its opinion, was a very good one. A few
remarks of a technical nature had already been passed on to
Mr. Broches. He had not yet received any comments on the document
from the other countries he represented.
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40. Mr. Khosropur, referring to the power conferred on the
Administrative Council in Section 6(v) of Article I to adopt coaciliabil
and rbitration rules, enquired whether consideration had been given
to providing for consultation with the Panels whose members would,
in practice, apply those rules.

4l. Mr. Broches, replying to Mr. Khosropur, pointed out that
the size of the Panels would make this difficult. In any event,
there was no lack of sources to which reference could be made when
formulating the rules, e.g. the rules of the International Chamber
of Commerce, the model rules of the International Law Commission.
Other institutions with experience in the field would, of course,
be consulted.

h2. Mr. Rajan recalled that, as had been indicated by his
predecessor, the Government of India had some reservations with
regard to an agreement of the kind proposed. While India had
entered into many agreements with foreign investors - many of them
containing clauses providing for reference, in the event of a dispute,
to the President of the International Chamber of Commerce, or similar
body - no dispute had so far arisen. He would, however, take the
opportunity to make a comment of a technical nature. With reference
to paragraph 3 of the Comment to Article II (page 17) he would like
to suggest that it might be desirable to incorporate the ideas
expressed therein concerning definition of the type of dispute
within the scope of the Convention in the Articles themselves.
While he could agree with those ideas, he felt that they should
be given greater emphasis through introduction into the text of
the Convention.

43. Mr. Broches said he would like to see whether it would be
possible to meet Mr. Rajan's point.

44. Mr. Donner said that the comments he expected from his

authorities had not yet reached him, but that he would discuss
these comments with Mr. Broches.

45. The meeting adjourned at 12:25 o'clock p.m.



The Word Bank Group

Record Removal Notice
File Title Barcode No.

Operational - Arbitration - Settlement of Investment Disputes [SID] - Correspondence - Volume 2

30354835
Document Date Document Type

September 12, 1963 Board Record

Correspondents I Participants

Subject / Title
SecM63-21 I Meeting of Executive Directors September 10, 1963 - Settlement of Investment Disputes - Statement by Chairman

Exception(s)

Additional Comments
Declassification review of this record may be initiated upon request.

The item(s) identified above has/have been
removed in accordance with The World Bank
Policy on Access to Information or other
disclosure policies of the World Bank Group.

Withdrawn by Date
Kim Brenner-Delp August 14, 2023

Archives 01 (March 2017)



FoRM No. 57 INTERNATIONAL DEVEL :NT INTERNATIONAL BANK FOR INTERNATIONAL FINANCE
ASSOCIATION RECONSTRUCTION AND DEVELOPMENT CORPORATION

OFFICE MEMORANDUM
TO: Mr. George D. Woods DATE: September 4,, 1963

FROM: A. Broches

SUBJECT: Conciliation and Arbitration - The French Position

A few weeks ago Mr. Waizenegger came to see me and told me that

he expected the French position at our next meeting of the Committee

of the Whole to be once again cautious. The French, according to him,
still have hopes of getting somewhere with the OECD Convention and

would therefore prefer to see us progress very slowly. Once the OECD

Convention appears unlikely to be realized in the near future, the
French Government would fully support our proposals. I told him that

the French would not have to take a firm position for or against until
after the regional meetings, i.e. in the spring of 1964.

Mr. Moussa has the feeling that the present French attitude is that
of Mr. Delattre and his staff and thinks that it would be useful to talk
to other parts of the Ministry of Finance. The Annual Meeting may provide
an opportunity for him and me to have such conversations. What is important
at the moment is not to convert the French to our view, but to avoid that
they transmit their lack of enthusiasm to the French-speaking African
countries which will be invited to the December meeting in Addis Ababa.
Some of these countries at least are likely to ask the French Government
for information or advice in this matter, and I feel that we should try
to get assurances that the French Government will advise them to take a
positive attitude.

You may want to include this point in your meeting with the French
Delegation.

cc. Mr. Knapp
Mr. Wilson
Mr. Moussa
Mr. Pinto
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HAM.ODUT OTD

1. The question of the settlement of investment disputes was

discussed at a series of informal meetings of the Executive Directors,

sitting as a Committee of the Whole, during December 1962 and May and

June 1963. Staff notes of the discussions at these meetings have

been circulated as documents SID/62-1 (December 28, 1962), SID/62-2

(January j, 1963), SID/63-8 (June 5, 1963), SID/63-1 (June 13, 1963),

ID 63-11 (June 19, 1963) and 3ID/63-12 (june 21, 1963). The lWorking

Paper in the form of a Drait Convention for the Resolution of Disputes

between States and Nationals of other States," document R 62-1(SD),

and a Yieraorandum by General Counsel (SID/63-2, February 15/1, 1963)

served as the basis for discussion at those meetings which dealt

principally with the subjects covered by Articles I, I! and III of the

orking Paper.

2. This annotated version of the First Preliminary Draft of a Conven-

tion on the Settlement of Investment Disputes between States and the

Nationals or other States replaces the Working Paper referred to above.

To facilitate comparison of the provisions of the First Preliminary

Draft with those set forth in the Working Paper, marginal notes have

been included indicating the corresponding provisions of the Working

Paper.

3. The present text of the Convention is identical with that contain-

ed in document SID 63-13 of July 11, 1963 as corrected by document

SID/63-ik of August 8, 1963.
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PREAMBLE

New, incor- The Contracting States
porating
elements 1. CONSIDLRING the need for international cooperation for economic

development, and the role of foreign investment therein;

2. BEARING IN MIND the possibility that disputes may arise from

time to time in connection with such investment between Contract-

ing States and the nationals of other 'ontractjng States, and the

need for settlement thereof in a spirit of mutual confidence,

with due respect for the principle of equal rights of States in

the exercise of their sovereignty in accordance with international

law;

3. RECOGNIZING that while such disputes would usually be subject to

national legal processes (without prejudice to the right of any

State to espouse a claim of one of its nationals in accordance

with international law), other methods of settlement of such

disputes may be appropriate in certain cases;

Ar t.I 4. ATTACHING PjtRTICULiR IMPORTANCE to the establishment of facilities

for international conciliation or arbitration to which Contracting

States and the nationals of other Contracting States may submit

such disputes if they so desire-

Art.II, 5. LECOGNIZING an underlaking to submit such disputes to conciliation

Secs. 2-3
or to arbitration through such facilities as may be established

as a legal obligation to be carried out in good faith, which

requires in particular that due consideration be given to any

recommendation of conciliators, and that any arbitral award

be complied with; and
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Art.II, 6. DECLAHRIM that "o jontracting Stao shall by the mere fact of

S ec. 6
its acceptance of this Convention be required to have recourse

to conciliation or arbitration in any particular case, in the

absence of a specific undertaning to that effect,

HAVE AGREED as follows:

Comment

1. The Preamble contains a general statement of the aims

and purposes of the Convention, and is, in addition, intended

to be declaratory of the fundamental norms upon which the

specific rules of the Convention are based. Paragraph 1
places the Convention in the context of the need for promoting

economic development while paragraph 2 assures respect for

the legitimate exercise of national sovereignty. The purpose

for which conciliation and arbitration machinery is set up

is limited in paragraph 2 to the settlement of investment

disputes between Contracting States and the nationals of

other Contracting States.

2. Paragraph 3 makes it clear that the procedures set

forth in the Convention are in no way intended generally

to supersede national legal processes or the existing

rights of States under international law, but suggests

that other methods o settlement of the disputes covered

may be appropriate in certain cases. Paragraphs 4 and

6 emphasize that recourse to the Center is purely optional.

3. Finally, paragraph 5 recognizes as binding the

obligations deriving from an undertaking to submit invest-

ment disputes to conciliation and arbitration under the

auspices of the Center and represents an adaptation of a

generally accepted principle of international arbitration

to the effect that "recourse to arbitration implies an

engagement to submit in good faith to the award" (Article

37 of The Hague Convention of 1907).



Article ARTICLE I

The International Concilialion and Arbitration Center

Establishment and Organization

Sec. 1 Section 1. There is hereby established the International Concilia-

tion and Arbitration Center (hereinafter called the Center). The

Center shall have full juridical personality.

Sec. 2(1) Section 2. (1) The seat of the Center shall be at the headquarters

of the International BanK for Reconstruction and Development (here-

inafter called the Bank).

Sec. 2(2), (2) The Center may maxe arrangements with the Bank for
modif ied

the use of the Bank's offices and administrative services and

facilities.

Sec. 2(3), (3) The Center may make similar arrangements with the
modified

Permanent Court of Arbitration and with such other public inter-

national institutions as the Administrative Council of the Center

may from time to time designate by a two-thirds majority of the

votes of all members.

Sec. 3, Section 3. The Center shall have an Administrative Council, a
modified

Secretariat, a Panel of Conciliators and a Panel of Arbitrators

(hereinafter sometimes referred to as Panels).

Note:
Provision
for a
Fresident
of the
Center
deleted.
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C omment

1. It is envisaged that the Center would be sponsored by
the Bank, which might, in addition, provide it with purely
administrative or "housekeeping" facilities and staff. By
thus linking it to the Bank the Center would be invested
with the image of the Bank and its prestige and reputation
for impartiality. On the other hand, the Bank would have
no influence whatever on the proceedings under the auspices
of the Center. These proceedings would be the sole respon-
sibility of conciliators and arbitrators appointed by the
parties to a particular dispute or by an authority of their
choice.

2. Section 2(1) states that the seat of the Center shall
be at the headquarters of the Bank. Several Executive

Directors felt that some provision should be made for the

possibility of moving the seat of the Genter to some other
location should circumstances so demand in the future, and
in the light of those views the present text grants the
power to do so to the Administrative Council in Section 6(vi)
of this Article.

3. As it would, in its initial stages, be impossible to
predict the voluae of business that would be brought to the
Center, its machinery maust be characterized by flexibility
and economy. This is sought to be achieved in part through
provision for use of the Bank's facilities. In this
connection reference is also made to Sections (2), 5 and 7(2)
of this Article.

4. To the extent practicable, there would be cooperation
with the Permanent Court of Arbitration. Under Article &'?

of The Hague Convention of 1907 and decisions of the
Administrative Council of the Court, the Bureau of that
Court is authorized to make its offices and staff available
for conciliation and arbitration proceedings between a
State and a party other than a State, provided the State
concerned is a party to the Convention. (Some 25 rembers
o! the Bank are not parties to that Convention.) The
arrangements contemplated by Section 2(3) are of a siTple
administrative nature, e.g. for the use of the Court's staff,
facilities, offices and services such as translation, the
keeping of records, as well as channelling of communications
in cases where parties found it convenient to meet at The
Hague rather than in Washington or elsewhere. (See also
Section 9(2) of this Article).

5. Section 2(3) of Article III oi the working Paper
which corresponds to Section 2(3) of this Article provided
only for arrangements with the Permanent Court of Arbitration.
The present text takes into account the views expressed by
several Executive Directors who felt that the possibility
should be opened for similar arrangements with other public
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internationalinstitutions which might in the future establish
machinery for the settlement of investment disputes.

6. The structure of the Center is conceived on the simplest
lines and consists of a) an Aidministrative Council (with
the exception provided for in Section 4, the members of the
Bank's Board of Governors would double in function), b) a
small Secretariat (personnel oi the Bank's staff doubling
in function) headed by a Secretary-General, and c) the
Panels.

Art.III The Administrative Council

Sec. 7 Section 4. (1) The Administrative Council shall be composed of one

representative and one alternate representative of each Contracting

State. No alternate may vote except in the absence of his principal.

Iew (2) In the absence of a contrary designation, each

governor and alternate governor of the Bank appointed by a Contract-

ing State shall be ex officio the reoresentative and alternate

representative of that State.

New, incor- Section 5. The President of the Bai shall be ex officio Chairman
pcrat5ing
elements of the Administrative Council (hereinafter called the Chairman) but
from Secs.

_ard shall have no vote except a deciding vote in case of an equal

division. During any absence or inability to act of the President

of the Bank, and during any vacancy in the office of President of

the Bank, the person who shall be the chief of the operating staff

of the Bank shall act as Chairman.

New, incor- Section_6. In addition to the powers granted to it by other provi-
porating
elements sions of this Convention, the Administrative Council shall have the
from Sec.3
Note: following powers.
Provision
on delega- (i) To adopt such adiinistrative rules and regulations,
Lion by
cuncil of including financial regulations, as may be necessary or useful for

its powers
deleted the operation of the Center.
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Art. III

(ii) To approie the terms of service of the Secretary-

General and of any Deputy Secretary-General.

(iii) To approve the annual budget of the Center.

(iv) To approve an annual report of the operation of

the Center.

(v) To adopt Conciliation Rules and Arbitration Rules

not inconsistent with any provision of this Convention by a two-

thirds majority of the votes of all members.

(vi) To move the seat of the Center from the head-

quarters of the Ban: by a two-thirds majority of the votes of all

members.

Comment

. The Executive Directors expressed general support for

the view that access to the facilities of the Center should

not be limited to members of the Bank, so that the Administra-

tive Council will be composed of representatives of members

as well as non-members. While Section 4(2) assumes that

Contracting States members of the Bank would usually wish

to designate their Governors and Alternate Governors to

represent them on the Administrative Council, it provides

that a State which might feel it more appropriate to

designate another person or persons in that capacity may do

so.

8. Section 5 declares that the President of the Bank will
ex officio be Chairman of the Administrative Council. The

present text does not contain the equivalent of Section 4 oi

Article III of the Working Paper which provided that the

President of the Ban, in addition to being Chairman of the

Administrative Council, would be "President of the Center."

Some Executive Directors saw no need for the office of

"President of the Center" and feared that the latter provision

might be interpreted as piacing the Secretary-General in a

subordinate position. The present text manes it clear that

it is envisaged that, in regard to the Center, the President

of the Bank would act as Chairman of the Council and only

with its advice and consent. Cases in which he would be

called upon to exercise a discretionary power such as that
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of designating persons to the Panel of Conciliators
(Section 11(3)) or to the Panel of Arbitrators (Section
12(3)) or in appointing a member of a Conciliation Commission
(Section 3 of article III) or of an Arbitral Tribunal
(Section 3 o.L i-rticle IV) would, of course, be exceptions
to that rule.

9. The view was expressed that Section 3 of Article III
o the Working Paper which authorized the Council to delegate
its powers (with one exception) to the President, was too
wide. In the light of that view, that Section has been
deleted. It was also thought desirable to enumerate the
powers of the Administrative ouncil, and this has been done
in Section 6. The Adiniiistrative Council, as its name
irrplies, will have purely adinistrative functions and the
onl rules which it may adopt with biuding effect are those
of an administrative nature envisaged in paragraph L) of
Section 6. The Conciliation and Arbitration Aules to be
adopted pursuant to paragraph (v) of that Section could be
made binding on the parties to a dispute only with their
consent (see Section 4 of Airticle III and Section 5 of
Article IV.)

Sec.9(l) Section 7. (1) The Administrative Council shall hold an annual

meeting and such other meetings as may be provided for by the

Administrative Council or called by the Chairman. The Administrative

Council may by regulation establish a procedure hereby the Chairman

may obtain a vote of the Administrative Council on a specific question

without calling a meeting of the Administrative Council.

Sec.9(2) (2) The annual meeting of the Administrative Council

shall be held in conjunction with the annual meeting of the Board

of Governors of the Bank.

Sec.9(3) (3) a quorum for any meeting of the Administrative

Council shall be a majority of the members.

Sec.9_), (4) Each member of the Administrative Council shall
modified

cast one vote and, except as otherwise provided, all matters before

the Council shall be decided by a majority of the votes cast.
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c. 9(5) (5) rembers of the Administrative Council and the

Chairman shall serve as such without compensation froi the Center.

Comnent

10. The question of voting rights has been considered in
the context oZ the functions of the Ldministrative Council.
If the Council was to have dealt with important substantive
or policy matters, it is possible that on certain issues
there would have been a clear split between the ca-pital-
exp o rting and capital-importing countries. Thus, i the
Council was to have elected the Panels, or if the Secretary-
General - who is appointed by the Council - was to have been
a quasi-judicial rather than an administrative official, the
question of voting power right well have been of considerable
significance. On that hypothesis, if each member of the
Council had one vote and if all members of the Bank became
parties to the Convention, the capital-importing countries
would have had control over those matters. On the other
hand, if the weighted voting system of the Bank were applied
in the Council, the capital-exporting countries would have
gained control. In order to avoid either alternative, a
system might have been devised whereby a majority vote in
the Council would require the vote of a majority of the
members representing a majority of the voting power determined
in accordance with the Bank -Zorula.

11. Whatever the merits of that double test, it does not
ap)ear to be appropriate in the present content, since the
Panels would be composed of persons designated by the
respective Contracting States (and, in addition, some
persons designated by the Chairman) and the Secretary-
General would have no judicial or quasi-judicial p owers.
NIor does it appear that there are aiy other matt ers within
the competence of the Council that could lead to iajor
controversies between the capital-exporting and the capital--
importing countries as groups. The present text, therefore,
retains in Section (4) the simple one-member-one-vote
formula adopted in Section 9(4) of Article III of the Jorking
Paper.

The Secretariat

Soc. 10 Section 8. The Secretariat shall consist of a Secretaryi--General,

one or more Deputy Secretaries-General and staff.
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Sec. 11 Section 9. (1) The Secretary-Geieral and Deputy Secretaries-General

shall be appointed by the Administrative Council upon the nomination

of the Chairman.

Sec.ll(2) (2) The office of Secretary-General or Deputy Secretary-

General shall be incompatible with the exercise of any political

function, and with any employment or occupation other than employ-

ment by the Bank or by the Permanent Court of Arbitration, except

as the idministrative Council, with the concurrence of the Chairman,

miay otherwise decide.

Sec.12(l) Section 10.(l) The Secretary-General shall be the principal officer
with draft-
ing change of the Center and shall be responsible for its administration, in-

cluding the appointment of staff, in accordance with the provisions

of this Convention and the rules and regulations adopted thereunder

by the Administrative Jouncil.

Sec. 12(2) (2) During any absence or inability to act or the

Secretary-eneral, and ourin any vacancy o the office of Secretary-

General, the Deputy Secretary-General shall act as Secretary-General.

If there shall be more than one Deputy Secretary-General, the

Secretary-General shall determine in what order they shall act as

Secretary-General.

Comment

12. ,s indicated in Dection 10(1) the Secretary-General
would be the principal administrative officer of the Center.
While he would have no influence whatever on the outcome oZ
proceedings under the ausoices of the Center he could,
however, in practice perform a valuable task in promoting
use of the Center's facilities and by giving informal
assistance and advice to parties in connection with such
proceedings. In addition he would be instructed by the
Chairman to consult with parties in order to assist the
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Chairman in choosing conciliators (Art.III, Sec.3) and
arbitrators (Art.IV, Sec.3) when that task had been
entrusted to the Chairman. He would fix, within such
limits as were set by the Administrative Council, the
fees and expenses of the Center which might be charged
to the parties (Art.VI, Sec.2), and might also be consulted
regarding the fees and expenses of conciliators and
arbitrators (Art.VI, Sec.3), as well as the place of

proceedings when they were to take place outside Jashington
or The Hague (Art.VII, Sec.2). The proper performance
of these various functions would seem to require that the
office of Secretary-General be one o-L complete independence-
indenendence of Contracting States as well as of the
Administrative Council - hence the general rule in Section
9(2) that that office !shall be incompatible with the
exercise of any political function, and with any employment
or occupation,..."

13. If it could be expected with reasonable certainty
that activities under the Convention would be such as to
provide a full-time occupation for a Secretary-General
and one Deputy, it would be desirable to orovide that
they, or at least the Secretary-General himself, may not

hold any other office or enga _e in any other occupation
or activity. Since no such certainty exists, the text
permits a degree of flexibility which would allow the
Administrative Council and the Chairman, as nominating
authority, to make exceptions to the rule and, in addition,
specifically excludes from incompatibility concurrent
employment by the BanK or by the Pernanent Court of
Arbitration.

14. As the Secretary-General in addition to his other
functions would have to perform certain purely formal
functions such as dealing witn routine correspondence,
dispatching notices, or making a finding that a certain
period of time prescribed under the Convention had
expired, it seemed desirable to provide for at least one

Deputy who could assume those functions when necessary.

The Panels

Sec. 13(1) Section 11. (1) The Panel of Conciliators shall consist of qualifi.ed

persons, designated as hereafter provided, who are willing to serve

as members of the Panel.

Sec. 13(2) (2) Each Contracting State shall designate not more

Tentative
numer than [six] persons to serve on the Panel, who miay, but need not,
sa gested

be its own nationals.
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Art. III

Sec. 13(3) (3) The Chairman shall have the right to designate up to
Tentati ve

toelve] persois to serve on the Pancl

ugeLed

Section 1j 1) Section 12. (1) The Panel of orbitrators shall consist of qualified

persons, usignated as hereafter Drovided, rho are willing to serve

as meoers of the Panel.

c. 1(2) (2) Each Contracting State shall designate not more than
T entative
nur 1b or [six] rersons to serve on the Panel, who may, but need not, be its
su ested

own nationals.

sec. 1')3) ) The Chairman shall have the right to designate up
TentatU20

mb er to [twelve] persons to serve on the Panel.

Se:: se.i-ion 13. (1) Panel mebers shall serve for four years.

(2) In case of death or resignation of a member of

either Panel, the 'otracting State or the Chairman, as the case m

be, which or who hac designatied the mciber, shall have the right to

desig'nate another Derson to ser ce f or the balance of that member ts

term.

Sec. 16 Section 1 . 1) The same person may be designated to serve on both

Panels.

(2) If a person is designated to serve on a Panel by

more than one Contracting State, or by oe or more Contracting States

and the Chairman, he shall be deemed to have been designated by the

authority which first designated him.

3) ill designations shall be notified to the Secretary

General and any designation shall take effect from the date when the

notification is received.
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Sec. 1 Section 15. (1) The Contracting States shall pay due regard to the

importance of designating to the Panels persons of high ioral

character and recogniedc competence in the fields of l, commerce,

industry or finance and, to that end, shall, before designation,

seek such advice as they may deem a)propriate from their highest

courts of justice, schools of law, bar associations and such cor-

mercialt, industrial and financial organizations as shall be considered

representative of the professions they embrace.

(2) The Chairman shall, in designating members to the

Panels, pay due regard to the importance of assuring the representation

on the Panels of the principal legal systems of the world and of the

main forms of economic activity.

Comment

15. Invew of the optional and flexible character of the
onvention as a whole, and of access to the Center in particular,

the Panels have limited significance. Parties to proceedings
under the auspices of the denter are entirely free to agree to
use conciliators and arbitrators who have not been designaLed
to the Panels. On the other hand, as will be seen from
ArLicles III and IV of the text, unless the parties otherwise
agree, conciliators and arbitrators are to be selected by them,
or bK the Chairman when called upon to do so, from the respective
Panels.

16. The composition of the P0anels could be determined in a
variety of ways. One method would be to have the Contractig.
3tates elect a certain number of Panel members from among
candidates nominated by each Contracting State. While this
method would have certain advantages, particularly in
encouraginfg States to nominate candidates of high quality, it
has the disadvantage of necessitating a somewhat complicated
voting procedure in order to assure a balanced composition
of the Panels as between candidates nominated by the capital-
exorting and capital-importing countries respectively. In
this connection reference is made to the comment to Section 7
of this Article.
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Airt. III

17. The method adopted in the )resent text largely follows
the system of The HagCue donvei*ois of 1899 and 190!, In lev
the coposition of the Panels rimaril y to the ontracting
States. The Panels are to consist not only of legal experts,
but also of experts in other fields. Thcy louLd be composed
of a certain number of experts designated by each Contracting
State while it is provided in addition, that tne Chaiman Tould
have the right to designa-te a specified number of panel mombeis
in addition to those designated by the Contracting States, the
numb'ers indicated in square oracoets being intended merely as
bases for discussion. It mighO be desirale -or the Chairman
to exercise his right of designation after the States had made
their designations, and with a view to achieving balanced
rep-esentation on the Panels not only of different legal
systems but also of different forms of economic activity.

1d. With regard to cases of multiple designation referred to
in Section 12(2), the Administrative Rules of the Center would,
in amrementation of that provision, indicate how prior
designation is to be determined.

Pinancing the (ost of the Center

jec. 15, _ectin 1$. To the extent that the cost of the Center cannot be met
4th

'aw out of _[es and other charges ior the use of its facilities, or out

h receipts, it shall be borne by the Contracting States which

are .embers of the Bank in proportion to their respective subscri.-

tions to the capital stoco of the Bani, and by Contracting States

i'hich are not members of the Bank, in accordance with rules adopted

b- the Administrative Council.

19. Section 16 has reference to the noverhead" cost of main-
tainlng the Center, and not to the cost of proceedings under
its auspices - the latter being borne by the parties as
rovided in Article jI. A so me Contracting States might not

be m embers of the Bank, it is provided that the Administrative
Ru).les o the Center would speci " the contribution of non-
ae ber States. The Words *or out of other receipts" have been
included in order to talk account of the possibility that the
Bann might finance the cost of the Center. Reference is &is
made to the corruent to Article VI.
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Ar._[II. Privileges and nuLovnities

Sec. 19 Section It. The Center shall oe immune fromL all legal process.

Sec. 20 Section 13. l) The Chairman, the members of the Administrative

Junicil, and the officers and employees of the Secretariat

(i) shall be immune from legal process with respect to

acts performed by them in their official capacity;

(ii) not being local nationals shall be accorded the same

imLuarities from immigration restrictions, alien registration require-

,ents and national service obligations, the same facilities as

regards exchange restrictions and the same treatment in respect of

travelling facilities as are accorded b Contracting States to the

representatives, officials and empoayees of comparable rank of

other Jantracting States.

(2) Paragraoh (1) (ii) of this Section shall also apply

to persons acting. as conciliators or arbitrators in proceedings pursuant

to this Convention, and to persons a opearing as parties, representatives

of parties, agents, counsel, experts or aitnesses in such prcceedings,

but only in connection mith their travel to and fron the seat of the

enter or other location where the proceedings are held and their

stay at such location for the purpose of such proceedings.

Sec.21 Section, 1. (1) The archiies of the enter shall be inviolable.

(2) The official conmuIications of the enter shall be

accorded by each Contracting State the same treatmenit as is accorded

to the oificial communications of other Uontracting States.

Sec.22 Section 20. (1) The Center, its assets, property and income, and its

operations and transactions authorized by this Convention, shall be

immune ±rom all taxation and customs duties. The Center shall alsu
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be ijLmunie fron. liabilit Ior the ollectin or payment of any

taxes or customs duties.

(2) N ta: shall be levied on or in respect of salaries

or emoluments paid by the Center to the Chairman, members of the

Administrative Council or officials or employees of the Secretariat

uho are not local citizens, local subjects or other local nationaLs.

(3) No tax shall be levied on or in respect 01

honoraria, fees or other income received by persons acting as

conciliators or arbitrators in proceedings pursuant to this Con-

vention ior their services in such proceedings, if the sole juris-

dictional basis for such tax shall be the location of the Center

or the place where such proceedings are conducted or the pce

where such income is paid.

Comreent

20. These provisions are in general patterned alter the

privileg-es and immunities of the Bretton ods insitutions
and their affilistas. Section 1L(2) is desirable to ensura
the prope iu nc tiL-n of proceedings under the auspices of
the 'enter. It be noted that 3ect-ion 203) des net
confer a tax on but merel seeks to avoid taxation

based solely on the location of Uhe Center, the place where

proceedings are held, oi Ulle c.lace ofayent. Simir

restrictions un taxatimn of interest paid on the Bank's

bonds are found in Article VII, Section 9(c), of the Bank's

Articles of Agreement.
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ARTICLE II

Jurisdiction of the Center

New, incor- Section 1. The jurisdiction of the Center shall be limited to pro-

porating
elieients ceedings for conciliation and arbitration with respect to any

ionE.II,
Sec. 1 and existing or future investment dispute of a legal character between

Art. IV,
Sec.1 a Contracting State and a national of another Contracting State (or

that State when subrogated in the rights oi its national) and shali

be based on the consent of the parties thereto.

'ew, incor- Section 2. The consent of any party to a dispute to the jurisdiction

porating~j

elem ents of the Center may be evidenced by

Sec 1 and (i) a prior written undertaning o such party which

Art. IJ,
ec. 2. provides that there shall be recourse, pursuant to the terms oC

N~ote. Art.Iv,

Iec. 3 this Convention, to conciliation or arbitration (hereinafter referred

deleted
to as an undertaking);

(ii) submission of a disoute by such party to the Center; or

kiii) acceptance by such party of jurisdiction in respect

of a dispute submitted to the Center by another party.

Art. IV, Section 3. (1) Any Conciliation Comission and any Airbitral

Sec. 5,
modified Tribunal constituted pursuant to this Convention shall be the

judge of its own competence.

hew, incor- 2) Any claim of a party to a dispute that the Comaission

porating
eieents of or the Tribunal lacks competence on the ground that

Art. IV
occs. 2 and 3 Ki) there is no dispute;

l'Oplacin~

ec- (ii) the dispute is not within the scope of the undertakir:

(iii) the undertaking is invalid; or

(iv) a party to the dispute is not a national of a

Contracting State,
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shall be dealtit th uomiassion .r Tribunal, as the case may

be, as a preliminary question.

(3) In any proceedings in connection with paragraph (2)

(iv), a written affirmation of nationality signed by or on behalf

of the Minister of Foreign Affairs of the State whose nationality

is claimed by the party, shall be conclusive evidence of the facts

stated therein.

Comment

1. Section 1 of this Article deals with the scope of the
facilities available under the auspices of the Center in
relation to (a) the type of proceedings, (b) the category
of dispute, (c) the parties to the dispute and (d) the
consensual nature of jurisdiction.

Type of Proceedings

2. Proceedings under the auspices of the Center are limited
to conciliation and arbitration. Section 1 also permits the
parties to a disp)ute, if they so agree, to have recourse to
both procedures consecutively.

Category o fDisoutes

3. No detailed definition of the category, o disputes in
respect of which the facilities of the Center would be
available has been included in the Convention. Instead,
the general understanding reflected in the Preamble, the
use cf the term ;investment dispute&, and the requirement
that the dispute be of a legal character as distinct from
political, economic or purely commercial disputes, were
thought adequate to limit the scope of the Convention in
this regard. Withi those limits Contracting States would
be free to determine in advance in each oarticular case
what disputes they would submit to the Center. To include a
more precise delinitiun would tend to open the door to frequent
disagreements as to the applicability of the Convention to a
particular undertaxing, thus undermining the primary objective
of this Article viz.,to give confidence that undertakings to
have recourse to conciliation or arbitration will be carried
out.

4. It may be noted that the present text prescribes no
lower limit for the value of the subject-matter of a dispute
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as was done in Section 1(3) of Arvticle IV of the fsorking
Paper. It may be reco;nized that the parties would in

practice be best qualified to occide whether, having
regard to pertinent facts and circumstances including the
value ci the subject-matter, a dispute is one which ought to
be submited to the Center. The suoject-matter of a dispute
might be of insignificant pecuiiary value, but might involve

important questions of principle, thus justifying the bring-
i.ng of a test case. In othe instances the pecuniary value
mvight not be readily ascrtaiiable, as wchere a host government
fails to implement a provision in an investment agreement
conf erring immunity from iigration restrictions on foreign
personnel, or might not be ascertainable at all, as where an
investor fails to implement an agreement with a host
government to train local personnel.

The Parties to the Dispute

5. Section I indicates that the facilities of the Center
would be available only in disprutes between a Contracting
State on the one hand and a national o± another Contracting
*tate on the other, with a view to ensuring reciprocal
perforionce 01 obligatins ihich arise out of the apolication
of the Convent1in The fa iles cxould thus not be
available in a dispute invo lvin a non-contracting State or a
national oi such State. Also excluded from jurisdiction are
disputes (a) between private Individuals, (b) between dovern-
ments (ex'cept wher'e a o-vernient had satisfied the claim of
its national, e.g. under a scheme of investment insurnice,
and was thereby subro ated in the rights ei that national
in a dispute beore the Center) and (c) bctueen a Contracting
State and one of its owin nat ionals (unless that person

possessed concurrently the nationality c1 another State
which was a party to the Convention; see Article X, 2).

Consensual hature if Jurisdiction

6. To the extent that the proavisions o! Aurticle II constitute
a development, rather than a iere cod"ification of existing
international law, it is to be exoected that States would
not wish its provisions to apply auto atically to under-
takin;s given in the past, nr -to all undertaCings to be

given in the future. Section 2(i), therefore, limits the
application of the ConventionU to cases where the parties
have specifically undertae to have recourse ,pursuant to
the terms of this Convention".

j. Section 1 in fine declares that the facilities can only
be utilized if the oarties to the disoute have consented to
have recourse to the Center, while Section 2 specifies the
manner in which consent may be given, i.e. by a prior under-
taing in writing, or by adoc acceptance of jurisdiction.
No particular form is prescribed for the prior written under-
taing, which may be unilateral, bilateral or ultilateraA
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d. ahen ent ering int. un; undert Lig pursuant to Section 2

a party would be free to include such limitations as may seem
to it appropriate on the scope of the particular undertaking,
provided that they are not inconsistent with its obligations
deriving from the donvention as a whole. As this privilege
is self-evident it was thought superfluous to provide for it
expressly as was d)one in Section 6 (c) of Article II of the
Working Paper; moreover, as was pointed out by several
Executive Directors, the latter provision went too far in
permitting a party to contract out of its obligations under
the Convention.

Deterination of Copeteiice

9. The power of an arbitral tribunal to determine its
jurisdiction is aell established in international law.
Section 3 (1) confers that power alike on conciliation
commissions and arbitral tribunals constituted pursuant to
the donvention, thus providing a safeguard against unilateral
determination by a party of a corimission's or tribunal's
jurisdiction which may frustrate the proceedings.

Preliminary Questions

10. Section 3(2) lists four classes oi objection to
jurisdiction and declares that they shall be dealt with
by the co3ission or tribunal as prelirminary questions to be
disposed oi before entering upon the merits of the case.

11. This text differs from that o the Working Paper in that
the latter provideo in Section 2 of Article I that prel iinary
objections to the jurisdiction of a conciliation co1ssnlon
would be submitted to arbitration under the Cjonvantion as
though the parties had specifically consented to that
procedure. The present text proposes an alternative pro-
cedure which takes into account that the parties may have,
in choosing the method of conciliation, wished to avoid at
any stage a quasi-judicial procedure, like that of arbitration,
which would lead to a binding decision. Thus, objections
to conciliation on the grounds enumerated, wdle thsy would
not ,revent constitution of a commission or commencment of
conciliation proceedings would be the subject of a relimiinary
non-binding recommendation to the parties. In the case f
arbitration proceedings, however, similar objections would,
as was equally contemilated in Section 3 of Art1i IV of the
forning Paper, be the subject of a preliminary bindingi ruling

by the tribunal.

Nationality

12. Section 4 of Article IV of the Working Paper prescribed
a special procedure for dealing with preliminary questions
as to nationality. These questions were not submitted to
the Conciliation Commission or arbitral Tribunal, but were
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left to be decided in the last instance by the Internatioal
Court of Justice.

13. On reflection this procedure seemed unduly cumbersome
and there appeared to be no compelling reason why the
determination oi nationality could not be left primarily
to the State whose nationality is claimed and, if that
State does not make such a determination, to the Conciliation
Commzission or Arbitral Tribunal. Accordingly, the text
treats objections to jurisdiction based on nationality in
the samie manner as other preliminary questions, with the
proviso that a uritten affirmation of nationality signed
by the minister of Foreign Aff airs of the State whose
nationa ly is claimed and issued for the purpose oi a
froceeding pursuant to the Convention , shall be conclusive.
where the afirmation referred to is not introduced, other
evidence of nationality satisfactory to the commission or
tribunal must be produced. deference is also made to the
deiinitions of "National of a Contracting State and of
"fational of another Contracting State" in Article X.
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ARTIICLE III

Art. V fCciciliation

Reauest 2or Jonciliation

ecI. 1 Section 1. Any dispute within the jurisdiction of the Center may be

the subject o' a request for conciliation by a Conciliation Comm ssion

(hereinafter called the Connission).

Constitution of the Cormission

Sec. 2 Section 2. The Cormission shall consist of a sole conciliator or

several conciliators appointed as the parties may have agreed. Unless

otherwise agreed, the Comnission shall consist of three conciliators,

one appointed by each party and the third appointed by agreement of

the parties, all appointees to be selected from the Panel oL'

Conciliators.

dec. 3 motion 3. (1) If the Commission shall not have been constituted

aithin three months after the request referred to in Section 1, the

ChAirman shall, at the request of either party, appoint the concilia-

tor or conciliators not appointed pursuant to Section 2. Before

maing any such appointient, the Chairman shall instruct the

-ecretary-General to consult with the parties and to report to him

any _iormation or viecs ahich may assist him in maning the

appjointment.

(2) In maning any appointment under this section the

Chairman shall select the appointee from the Panel of Conciliators.

C eoent

1. The comosition of the Commission, its precise terms of

reference and the procedure applicable in proceedings before it
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Art. V
are matters for agreement between the parties concerned, It

is only in the absence of such agreement that the provisions
of this Article thereon uould become operative.

2. As to the role of the Jhairman as appointing authority

under Section 3, reference is made to the comment on Sections 2
and 3 of Airticle IV.

Poers and Functions o' the Comimission

Sec.4(l), Section . Except as the parties and the oummission shall otherwise

iOr agree, the Commission shall conduct the conciliation proceedings in

sub tance accordance with the Conciliation Aules adopted under this Convention

0 Sec. 0
and in effect on the date on which the consent to conciliation became

effective.

Pea wcct-ion f. ;1) It shall be the duty of the CommAssion to clarifiy the

points in dispute between the arties and to endeavour to bring

about an areement between them upon mutually acceptable terms.

Sec. 2) (2) The Comission may at any stage of the proceedings
wnith draft-

me cianO'e and Lroma time to time recommend terms of settlement to the parties.

I the -parties shall reach agreement, the Commission shall draw up

a report noting the submission of the dispute and recording that the

parties have reached agreement. ixcept as the parties shall other-

wise agree, the report shall not contain the termis of settlement

accepted by tLe parties.

Sec. 5 3) If at any time it appears to the Commission that there

wnn aat-
cha I' is no likelihood of agreement between the parties, the Commission my

declare the proceedings closed. The Commission shall in that event

draw up a recort noting the submission of the dispute and recording;

the _ailure of the parties to reach agreement. Unless the parties

otherwise agree, the report shall not contain the termo of settlemet,
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Art. V
if any, recomeinded to the parties by the Commission.

Comment

3. Section 5(i) describes the duties of the jommission, and
is based upon generally accepted ooncepts of the conciliation
function. (See irticle 15(1) of the General Act for the
Pacific Settlemient of International Disutes, 1)26, Article
XXII of the aimerican freat; on Pacific Sett tlent, )6).

The ommission is specifically emporered to m a-e recoronenda-
tions to the parties at an; stage oi the proceedings. In
order to avoid an; interpretation to the effect that aiter
a recomendation made in the course of proceedings and before
their termination, the oiorcission was functus oficio, the
rords "iand from time to tie" hale been inserted in the first
sentence of Section 5(2).

Obligations of the Parties

LewSncor_ Section 6. The parties shall give the Commission their full
ooratin g
elements cooperation in order to enable the Commission to carry out its task.
from Secs.
6 and 7(1) The recommendations of the Commission shall not be binding on the

parties who shall, however, give them their most serious consideration.

Section (. 4either party to a conciliation proceoing shall be

entitled in an; later proceeding concerning the same dispute, whether

before arbitrators or in a court of law or otherwise, to invoke or

rely on an; vieos expressed or statements or admissions or offers

of settlement made by the other party in the conciliation pro-

ceedings, 6r the recormnendations, if an;, iade by the Commission

therein.

Comment

L. Section 6, in accordance with principle, declares that
recommendations o- the Commissio shall not be binding. Never-
theless, as a corollary of the lundamental principle of good
faith the parties accept the obligation to cooperate full;
with the Commission and to give to its recommendations their
most serious coonsideration.
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5. Son is ciended to encourage the parties to seek
agreementi rather than maintain fixed positions out of the fear
that a conciliatory attitude iight prejudice their position
iii a later proceeding if the conciliation effort were to
fail.



ARTICLE IV

Arbitration

Art. VI
Request for Arbitration

Sec. 1 Section 1. iany dispute within the jurisdiction of the Center may

be the subject of a request for arbitration by an Arbitral Tribunal

(hereinafter called the Tribunal)

Constitution ol the Tribunal

Sec. 2, Section 2. (1) The Tribunal shall consist oi a solc arbitrator or

modified
several arbitrators appointed as the parties may have agreed.

(2) Where the parties have not so agreed, the Tribunal

shall consist of three arbitrators who shall not be nationals of

a State party to the dispute, or of a State whose national is a

party to the dispute. Each party shall appoint one arbitrator and the

third arbitrator shall be appointed by agreement of the parties.

The arbitrators so appointed shall be selected from the Panel of

Arbitrators.

Sec. 3 Section 3. I± the Iribunal shall not have been constituted within

mic. ied
three months after the request referred to in Section 1, the

Chairman shall, at the request of either party, appoint the arbitrator

or arbitrators not appointed pursuant to Section 2. The arbitrator

or arbitrators so appointed shall not be nationals of a State party

to the dispute, or oi a State whose national is a party to the

dispute, and shall be selected froa the Panel of Arbitrators. Before

maising any such appointment, the Chairman shall instruct the Secretary-

General to consult with the parties and to report to him any -infor-

mation or views which may assist hLri in ma .ing the appointment.
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Art. I
Comment

1. The composition of the 1ribunal, its terms of reference,
and the procedure applicable in proceedings before it are, as
in the case of conciliation, matters for agreement between the
parties concerned, and the provisions of this nrticle thereon
would becole operative only in the aobence of sach agreement
(Sections 2 and 5). Section 2(2) adopts what is perhaps the
most usual method for the constitution o! an arbitral tribunal
viz., each party appoints an arbitrator, and a third is
appointed by agreement of the parties. However, that Section
introduces a significant innovation by specifying that none
of the arbitrators shall be nationals of the State party to
the dispute, or of the State whose national is a party to the
dispute, thus seeking to minimize as far as possible the danger,
inheoent in conventional systems, of appointment of partisan
Lrbitrators. - This new principle applies also to appointments
of arbitrators made by the Chian under Section 3 o this
Article.

2. It is a necessary concomitant of the binding character
of an undertaKing to have recourse to arbitration that
adequate provision should be ade to prevent frustration of
that undertaking by an unwilling party. That is the purpose
of the appointment procedure laid down in Section 3. As in
the case or conciliation (see 6ection 3 of Article III),
the Chairman is apointing authority unless the parties have
otherwise agreed. Beyond the requirement that the appointee
must be selected irom a Panel, and the restriction as to his
nationality, the Chairman is left free in his choice of a
conciliator or arbitrator. It may be noted that the Chairman
mould exercise his power of appointment even if he were of
the same nationality as one of the parties. The basic con-
sideration underlying these provisions is that the appointing
authority is a person who, because of his office, may be
conclusively presumed to be capable of showing impartiality
in Ohe selection of conciliators or arbitrators under all
circumstances. Under the Bann's Loan negulations an un-
restricted power of appointment is conferred upon the
President of the International Court ox Justice and the
Secretary-General of the United Nations.

,i /
/ One uriter has said:

hIt is a grave mistage to construct a trioun0l out of two
national me.bers ano one neutral member. Fer aen are
capable of holding the balance between tbo contending
national conunissioners. I the oement do ac t object
to the possibility & decision by omrfoise rather than
by adjudication, they should provide for too national
comissioner s ith an umpire in case of disagreement.
Otherwise they should provide either for one, or better
still three, neutral commissioners.t
A.H. yeller, The Mexican Claims Commissions, l923-13)4
(New York 1935) at p.311.
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Art. VI Powers and Functions of the Tribunal

3c. Section 4. (l) in the abseonce of agreement between the parties

concerning tha law to be aplied, and unless the parties shall have

-iven the Tribunal the powier to decide ex aequo et bono, the Tribunal

shall decide the disoute suomitted to it in accordance with such

rules of law, whether national or international, as it shail determine

to be applicable.

(2) The Tribunal may not bring in a finding of )n liquet

on the ground of the silence or obscurity oi the law to be applied.

Sec. 4, Sectioni 5. Except as the parties otherwise agree, any arbitration

modif ied
proceeding shall be conducted in accordance with the Arbitration

Rules adopted under this Souvention and in effect on the date when

the consent to arbitration became effective. If any question oi

procedure arises which is not covered by the applicable arbitration

rules, the Arbitral Tribunal shall decide that question.

Sec. 8 Section 6. All questions before the Tribunal shall be decided by

rajority vote.

Sec.9(l), Section 1. (1) An award signed by a ajority of the Tribunal shall

modified
constitute the award o the Tribunal. The award shall be in writing

and shall state the reasons upon which it is based.

(2) The award shall immediately be communicated o the

parties.

Sec.9(2), Section . (1) Nhenever one of the parties does not appear before

elaborated
the Tribunal, or fails to defend its case, the other party rm-ay call

upon the Tribunal to decide in favor of its claim.

(2) In such case, tho Tribunal may render an award if it

is satisfied that it hos jurisdiction and that the claim appears to

be well-founded in fact and in law.
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;rt. VI

Sec.7, Section 9. Except as the parties otherrise agree, the Tribunal shal
modified

have the power to hear and determine incidenral or additional claims

ur counter-claims arising direcoly out of the subject-matter of the

disputa.

ec. 6 Section 10. Except as the parties otherwise agree, the Tribunal shall

have the power to prescribe, at the request of either party, any

provisional measures necessary for the protection of the rights of the

parties.

3. Section 5(1) leaves the determination of the law to be
applied in a particular case to the parties, and L theyr cannot
agree thereon, to the tribunal. The parties may also give the
tribunal the power to decide ex aequo et bono, that is, in
accordance wih what is just and equlitable in the circustances,
rather than by application of rules of law. Section 5(2)
states that the tribunal vil not be excused from rendering
an award on the ground that the law is not 3ufIiciently clear.

. The power conferred on the tribunal by Section i to render
an award upon the default of one party is a corollary of the
binding character of the undertaking to have recourse to
arbitration and is possessed by arbitration tribunals provided
for in the Bank's Loan R'egulations Nos. 3 and 4, Sections
i.03th) and (.04(h), respectively. (See also Article 53 of
the Statute of the International ourt of Justice.) Belore an
award can be rendered under this Section, however, the
tribunal must be satisfied iut nly that it has jurisoiction
but also that the claim on the merits appears to be well-
iounded.

S. Unless the parties to a dispute agree to restrict its
c ompoetence to certain principal claims, the tribunal will have
thre )ower to determine incidental anu additional claims as
well as counter-claims, provided that they arise directly
out of the subject-matter of the dispute. In addition, unless
the parties speci-ically preclude it from doing so, the
tribunal mould have the power to prescribe pro risional
measures designed to preserve the status quo between the
)arties pening its final decision on the merits.
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Art. VI Interpretation, Revision and Annulment of the Award

aec. 11 eo tion 11. (l) Any dispute between the parties as to the meaning
Tentative
period and scope of the award may, at the request oi either artr made
suL esteda

within [three] imnths alter the date of the award, be submitted to

the Tribunal which rendered the award. Such a request shall stay

the euforcement of the award pending the decision of the Tribunal.

(2) I for any reason it is impossible to submit the

dispute to the Tribunal which rendered the award, a new Tribunal

shall be constituted in accordance with the terms of the agreement,

if any, between the parties regarding the constitution of the Tribunal

which rendered the award, and otherwise pursuant to the provisions

of this Article.

,ec.12() ei 12. (1) un aplication for revision ci the award may be made

by either W ay on the ground of the discovery of some faot of such

a nature as to have a decisive influence on the award, provided that

noen he auard w as rendered that fact was unlknown to the Tribunal

and to the party requesting revision and tiat such ignorance was not

due to the negligence of the party requesting revision.

cc. 12 2) (2) The application for revision must be miade within

(six] months of the discovery of the new fact and in any case within

[ten] years oi the rendaring of the award.

Sec.12(3), (3) The application shall, if possible, be submitted to
miodified

the Tribunal which rendered the award. IZ this shall not be possible,

a new Tribunal shall be constituted in accordance with the terms of

the agreeienit, if any, between the parties regarding the constitution

ol the Tribunal which rendered the award, and otherwise pursuant to

the provisions of this Article. The Tribunal to which the application

is made may stay the eniorcement of the award pending its decision.
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Art. VI

New Section 13. (1) Either party may apply to the thairman for a

declaration that the award is invalid on one or more of the following

grounds.

(a) that the Tribunal has exceeded its powers;

(b) that there was corruption on the part of a meiiber

of the Tribunal; or

(c) that there has been a serious departure from a

fundamental rule of procedure, including failure

to state the reasons for the award.

(2) On receipt of that application the dhairman shall

forthwith appoint from the Panel of Arbitrators a Committee o. three

persons, not being members of the Tribunal which rendered the award,

which shall, by majority decision declare the validity or otherwise

of the award or any part thereof on any of the grounds set forth

in the preceding paragraph.

(3) In cases covered by subparagraphs (a) and (c) of

paragraph (1), application must be made within sixty days of the

rendering of the award, and in cases covered by subparagraph (b) of

paragraph (1), within sin months.

(4) The Committee shall have the power to stay enforcement

of the awaru pending its decision and to recommend any provisional

measures necessary for the protection of the rights of the parties.

(W) If the award is declared invalid the dispute shall

be submitted to a new tribunal constituted by agreement between the

parties or, !ailing such agreement, in the manner provided in

oections 3 and 4 of this Article.
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Enforcement of the Awtard

Art. VI
ccc. 10, Section 14. The awarc shall be inal and binding on the parties.
modified

Each party shall abide by and com pliy ith the award imiediately,

unless the Tribunal shall have allowed a time limit for the carry-

ing out of the award or any part thereof, or the enforcement of the

award shall have been stayed pursuant to Sections Il, 12 or 13 of

this Article.

ev. Subject- Section 1i. Each Aontracting State shall recognizeo an aard of the
matter fore-
seen in Tribunal as binding and enforce it within its territories as i1 it
!rt. VIII

were a fi.nal judgment of the courts of that State.

C omment

6. It was recognized in the Preamble as a corollary of the
r inciple that an uidertaking must be implemented in good

faith, that the award of a tribunal must be complied with.
as a general rule the award oi the tribunal is final, and
there is no provision for p eal. However, where there has
been some violation of the fundamental principles of law
governing the tribunal 1 proceodngs such as are listed in
Section 13, the aggrieved party may ap.ply to the Chairman
for a declaration that the award is invalid. Under that
Section the 6hairnan is requLred to refer the matter to a
Committee of three persons - none of them members of the
tribunal that rendered the award - for a decision upon
the validity or otherwise of the award. It may be noted
that this is not a procedure by uay of ap;peal requiring
consideration Z the merits of the case, but one that merely
calls for an af'irmative or negative rulin . based upon one

or other of the three grounds listed in Section 13(1). The
text also provides for interpretation and revision of the
award (Sections 11 and 12).

. The award is binding on the parties to the dispute who
are required to implement it iorthwith. However, implementa-
tion oi the award -ay be delayed in certain prescribed
circumstances, viz.,

1) where the tribunal has, in rendering the award,
exoressly allowed a time lim.it f<or carrying it out
(Section l',);
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2) upon stay of enforcement by the tribunal consequrnt
upon

(a) a request for interpretation of the award
(Section 11(1)); or

(b) an application for revision of the award
(Section 12(3)); and

3) upon stay of enforcement by the Committee appointed
pursuant to Section 13 pending its decision upon the
validity of the award (Section 13(4)).

8. Section 15 requires each Contracting State, whether or no-
it or its national was a party to the proceedings, to recogniz
awards of tribunals pursuant to the Convention as binding and
to enforce them as though they were final judgments of its own
courts, irrespective cf the treatment under its law of other
arbitral awards.

Relationship of Arbitration to other Remedies

Art. II, Section 16. An undertaking to have recourse to arbitration shall,
UEec,. with

draf-ng unless otherwise stated therein, be deemed to be an undertaking to
chiange

have recourse to arbitration in lieu of any other remedy,

Comment

9. Section 16 states a rule of interpretation rather than
of substance. The Section leaves a party free to stipulate
that notwithstanding its undertaking to submit a dispute to
arbitration, it reserves the right to have recourse to courts
of law. Similarly, Section 16 leaves it open to a State to
stipulate that its undertaking to have recourse to arbitration
is subject to the condition that the foreign investor first
exhaust his remedies in the State's national courts or admiri:-
trative agencies. Section 16 merely provides that in the
absence of such stipulations an undertaking to have recourse
to arbitration will be regarded as excluding any other remed,.

10. To illustrate the foregoing by an example: An investment
agreement between a State and a foreign investor provides
without qualification that "any controversy arising between
the parties concerning the interpretation or application of
this agreement shall be submitted to arbitration in accordanec
with the provisions of the Convention [etc.]". A dispute arises
with respect to the tax exemption provisions of the investrenr
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agreement. If either the foreign investor or the State were

to bring this dispute before the Tax Court of the State
rather than submit it to the Center, the other party could
object,in which event the Tax Court would have to dismiss

the claim. Ii the investor were to bring the dispute
before the Center, the State could not object on the ground
that the investor had not exhausted his remedies in the
Tax Court.

11. The Section was extensively discussed by the Executive

Directors and some Directors expressed the view that investors

should not have access to the Center until they had exhausted

their local remedies. As stated above, Section 16 would leave

States entirely free so to stipulate in their agreements with

foreign investors. But if a State included an unqualified arbi-

tration clause in an agreement with a foreign investor, it

would seem to run counter to normal rules of interpretation

to read into this clause a requirement of the prior exhaustion
of local remedies. All that Section 16 does is to give effect

to the expressed intention of the parties.

Newncor- Section 17. (1) No Contracting State shall give diplomatic protection
porating
elements or bring an international claim in respect of a dispute which one of
from Art.II,
Sec. 5 its nationals and another Contracting State shall have undertaken to

submit, or shall have submitted to arbitration pursuant to this

Convention, except on the ground that the other Contracting State

has failed to perform its obligations under this Convention with

respect to that dispute.

(2) Nothing in this Section shall affect the right of

a Contracting State to bring an international claim against another

Contracting State where such right accrues through breach of any

other international agreement arising out of the facts of such

dispute between a national of the Contracting State and the other

Contracting State, without prejudice, however, to the finality

and binding character of the award in that dispute as between the

parties thereto.
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Comment

12. Unlike Section 16, which gives merely a rule of inter-
pretation, Section 17 lays down a rule of substantive law.
It should be noted that this Section constitutes a signifi-
cant innovation.

13. The proposed Convention would recognize the right of
an investor,within specified limits, to proceed in his own
name against a foreign State before an arbitral tribunal
constituted pursuant to the Convention instead of seeking
the diplomatic protection of his State or having that State
bring an international claim. It would seem to be a natural
concomitant of the recognition of the investor's right of
direct access to an international jurisdiction, to exclude
action by his national State in cases in which such direct
access has been availed of by, or is available to, the
investor, whether as plaintiff or defendant, under the Con-
vention. Since the exclusion of the national State rests on
the premise that the other Contracting State party to the
dispute will abide by the provisions of the Convention, the
rule of exclusion is subject to an exception in the event
that that premise falls away. In such a case rights of pro-
viding diplomatic protection and of bringing an international
claim remain unaffected.

14. Section 17(2) preserves the right of the national State
of the investor to bring an international claim where the
same facts give rise to a dispute covered by the Convention
as well as to a breach of some other international agreement
between the States concerned. That Section does, however,
maintain the finality and binding character of an award
rendered by a tribunal under the Convention as regards the
parties to which it relates. For example, the dispute covered
by the Convention may involve a claim for damages for an
alleged breach of an investment agreement and the facts
alleged may at the same time constitute a breach of a bilateral
agreement between the host State and the investorls national
State. Where the investor under the Convention brings the
dispute before the Center and is unsuccessful, his national
State would be free to have recourse to such procedures as
may have been provided in the bilateral agreement. The out-
come of the proceedings between the two States under the
bilateral agreement would not, however, affect the award
rendered by the tribunal constituted under the Convention.
Thus, even though the investor's national State may prevail
in the proceedings, the investor could not benefit thereby.
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ARTICLE V

Art. VII Replacement and Disqualificat.f: of Conciliators and Arbitrators

Sec.5 Section 1. After a Conciliation Commission or an Arbitral

with
draiting Tribunal has been constituted and proceedings have begun, its composi-

change
tion shall remain unchanged; provided, however, that if a conciliator

or arbitrator shall die or become incapacitated, or shall have

resigned, the resulting vacancy shall be filled by the method used

for the original appointment, except that if a conciliator or

arbitrator appointed by a party shall have resigned without the

consent of the Cormission or Tribunal of which he was a member, or

consequent upon a decision to disqualify him pursuant to Section 2(2)

of this Article, the resulting vacancy shall be filled by the

Chairman.

Sec. 6, Section2. (1) (a) A party may propose the disqualification of a

modified
conciliator or arbitrator appointed pursuant to Article III,

Section 2, or Article II, Section 3, respectively, on account of any

fact whether antecedent or subsequent to the constitution of the

Commission or Tribunal.

(b) A party may propose the disqualification of a

conciliator or arbitrator appointed b y the Chairman pursuant to

Article III, Section 3, or Article IU, Section h, on account of a

fact arising subsequent to the constitution of the Commission or

Tribunal. It may propose disqualification of such conciliator or

arbitrator on account of a fact which arose prior to the constitution

of the Commission or Tribunal only if it can show that the appoint-

ment was made without knowledge of that fact or as a result of

fraud.
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Art. VII

(2) The decision on any proposed disqualification shall

be taken by the other members of the Commission or Tribunal as the

case may be, provided that where those members are equally divided

as to the decision, or in the case of a sinlie conciliator or

arbitrator, the Chairman shall take that decision. If it is

decided that the proposal is well-founded the conciliator or

arbitrator to whom the decision relates shall resign, and the

resulting vacancy shall be filled in the manner provided for in

Section 1 of this Article.

C omm ent

1. Section 1 inc orpiorates what has been called the

principale of imutability- and is intended to preclude
the replacement of conciliators and arbitrators by the
parties during proceedings with a view to iniluencing the
outcome of those proceedings, as well as their resignation
under pressure.

2. Section 2, which relates to disqua~ilication of a
conciliator or an arbitrator, is of wlide scope than
Section 6 of :rticle VII OL the orki Paper. .oection
2(l)(a) deals with conciliators and' arbitrators appointed
by the parties, and is to the effect that a party may at
any time propose their disqualiification. Such proposal
may be based upon any fact, such as gencral unfitness,
personal prejudice, misconduct or interest in the su bjeact-
matter, and regardless of whether that fact arose before
or after constitution of the Commission or Tribunal.

3. hhile, under Section 2(l)(b), a party may at any time
propose the disqualification of a conciliator or arbitrator
appointed by the Chairman, as a rule such proposal must be
sounded upon facts which arose aiter constitution of the
Commission or Tribunalas the ohairman must be deeied to have
passed conclusively on the qualfications of his nominee.
A proposal to disqualify under this section nay be iounded
on a fact whilch existed prior the constitution of the
Commission or Tribunal only if it can be shown that the
dhairman made the appointment in question without lnowledge
of that iact, or was induced to no so as a result of
fraud.
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ArtVII Apportionment of Costs of Proceedings

Sec. 1 Section 1. Except as otherwise agreed by the parties, each party

to a conciliation or arbitration oroceeding shall bear its own

expenses, and any fees and expenses of the Center and of conciliators

and arbitra'tors shall be divided between and borne equally by the

parties;, provided, however, that if a Conciliation Commission or

Arbitral Tribunal determines that a party has instituted the

proceedings frivolously or in bad faith, it may assess any part or

all of such fees and expenses against that party.

Sec. 2 Section 2. The fees and expenses of the Center to be charg-ed to

the parties shall be fixed by the jecretary-General within the

limits approved irom time to tine b- the Administrative Council.

Sec. 3 Secton . The fees and excenses of conciliators and arbitrators

shall, in the absence of agreement between them anJd the parties, be

fixed by the ommission or Tribunal concerned after consultation

with the Secretary-General.

Comment

This Article contemolates that the parties may be called
upon to make certain payments to the Center for the use of
its services. 'Fees" would constitute a contribution to the
t1overhead" of the Center, whereas Iexpenses" would refer to
the out-of-occet costs or other clearly identifiable costs
incurred by the enter in connection with a proceeding, such
as hiring of translators and interpreters, engagement of
additional secretarial or clerical staff and the like. Con-
ilicting; views were expressed by Executive Directors as to the
desirability of letting the parties to a proceeding bear the
costs 3Z the .enter (as distinguished from the fees and
expenses of conciliators and arbitrators.) It is to be noted
that the text leaves the atter to be decided by the Administra-
tive &oncil. However, if costs are charged to the parties,
they -ill be borne equally o them, except in the case of
frivolous or ala fide institution of proceedings.
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ARTICLE VII

Art.VII

Place oi Proceedin s

Sec. (1) Section 1. Conciliation and arbitration proceedings shall be

with draft-
in-< change held either at the seat of the Center or, if oermitted under any

arrangements made pursuant to article I, Section 2(3), at the

seat of the Permanent Court of Arbitration, as the parties may

agree. If the parties do not so agree the Secretary-General shall,

after consultation with the parties and with the Conciliation

Conmission or the Arbitral Tribunal, as the case may be, determAne

the place of the proceedings.

Sec. 4(2), Section 2. Notwithstanding the provisions of Section 1,
with draft-
ing change proceedings may be held elsevhere, if the parties so agree and

if the Conciliation Commission or Arbitral Tribunal, as the case

may be, so approves after consultation with the Secretary-

General.

Connent

Section 1 is based on the assumption that the Contract-
ing States would favor close cooperation between the
Center and the Permanent Court of Arbitration. (See also
in this connection Sections 2 3) and 9(2) of Article I).
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AaTICLE VIII

Ilterpret Ion

Newie. Fore- Any question or dispute arising beteen 'ontractin-
seen in
propusal States concerning the interpretation or application of this
by Art.IX

Convention uhich is noct settled by nogotiation shall be refer red

to the international Court of Justice, unless the States concerned

agree to another mode of settlement.

Comment

The text of this Article follous in general the
*attern of similar clauses in the constituent instruments
of international organizations within the United Nations
family. While it leaues the parties free to decide upon
the mode of settleaient of questions or disputes regarding
interpretation of the Convention, it provides for adjudi-
catLion by the International Court of Justice in the event
of their being unable to agree.
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AHTICLE IX

Amendment

eection 1. Any ontractin-, State may propose amendment of this

Convention, The text of such prcoosed amendment shall be

commuiiicated to the Chairman of the Adtinistrativa Councfi not

less than (three] months prior to the next succeeding annual

meeting of the Council and shall forthwith be transmitted by ni

to all Contracting States.

Section 2. Amendments shall be adopted by a majority of Ef our-

fifths] of the memibers of the Council. [Twelve] months after its

adoption each amendment shall come into force for all Contracting

States.

Comment

in the absence of a orovision for amendment, the
Convention could only be chang7ed by a new international

agreement. In order to avoid this difficulty the text

propooses an amendment procedure. The Administrative
Council is designated as the authority competent to decide

upon proposals for amendment. Such proposals are

required to be transmitted to it through the Chairman well

in advance of its annual meeting so as to enable members

to consult with the authorities within Contracting States and

tae their views into account during a discussion of the

issues involved. The support of a substantial majority -
iour-fifths is tentatively suggesteJ - of the members of

the Council would be required ior adoption of a proposed

amendment, which would come into e fect for all the members

after a period of say 12 months after such adoption. No

provision is made regarding States which oppose the amend-

ment after its adoption. It would, however, alWays be

open to a State to denounce the Convention under Section

of Article XI. The period specified for effectiveness
of the denunciation could be made to conform to the period

reqcuired for eLfectiveness of the amendment adopted, thus

permitting a State which wished to denounce the treaty to

do so immediately bollowing adoption of the amendment and

thereby avoid becoming subject to the Jonvention as

amended.
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AnTIXLE~ X

Derinitions

New 1. national of a Contractind State" means a person natural or

juridical possessing the nationality of any Contracting State on

the effective date of an undertaxing within the meaning of Section 2

of Article II, and includes (a) any company which under the domestic

law of that State is its national, and (b) any company in which the

nationals of that State have a controlling interest. "Company"

includes any association of natural or juridical persons, whether

or not such association is recognized by the domestic low of the

Contracting State concerned as having juridical personality.

2. "National ofAnother Jontracting State" means any national

of a Contracting State other than the State party to the dispute,

nuotithstanding that such person may possess concurrently the

nationality of a State not party to this Convention or of the State

party to the dispute.

[Other definitions may be added if necessary]

womment

1. The definitions have been broadly drawn. "Nationals"
include both natural and juridical persons as well as associa-
tions of such persons. It will be noted that the term
national" is not restricted to privately owned companies, thus

dermitting a wholly or partially government-owned coirpany to
be a party to proceedings brought by or against a foreign State.

2. Under the definition of "National of a Contracting State?
a oany may be a national oi a given State either because
it has that nationality under the State's domestic law, or
because it is contrulled by nationals of that State.



- 42 -

3. The quest:on of ual nationality is dealt with in this
sense,that a person is recognized as a -national of another
Contracting State", if he has the nationality of that State
even though he may at the same time be a national of the
State party to the dispute or of a State which is not a
party to the Convention.

4. Nationality is determined as of the date when the under-
taking to have recourse to conciliation or arbitration
becomes effective.



- 43 -

ARATICL, XI

New Final Provisions

[Final provisions have been inserted in the present draft
tentatively and to provide bases of discussion as well as some
indication of formal legal items with which it will be
necessary to deal. In general, they follow the pattern set
by multilateral agreements in the past.]

Lntry into Force

Section 1. This Convention shall be open for sigmature on behalf

of States members of the Bank and all other sovereign States.

eo ion 2. This Convention shall be subject to ratification or

acceptance by the signatory States in accordance with their

respective constitutional procedures. The instruments of ratifica-

tion or acceptance shall be deposited with the Ban, and shall

declare that the State concerned has taken all steps ieOCssary to

e.nable it to carry out all of its obligations under this Convention.

Section 3. This Convention shall enter into force when it has been

ratified or accepted by [ ] of the States listed in Part I of

Schedule A of the Articles of Agreement of the International

Development Association, and [ ] other States.

Comment

1. By Section 2 ratification or acceptance must be accompanied
by a declaration that the State concerned has taken all steps
necessary to enable it to carry out all of its obligations
under this Convention", a requirement also found in the
Articles of Agreement of the 3ank and its affiliates. When
a State ratifies, therefore, other States would be entitled
to rely on the implicit assurance of that State that
acequate facilities exist - whether created by legislative
or other means - to give iull effect within its territories
to the provisions of the ovention. Thus, for instance, it
uould be assumed that the obligations of private parties
deriving from undertakings to have recourse to arbitration
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pursuant to the Conventii would be fully enforceable against
them under the local law, arid that the award of an arbitral
tribunal could be enforced as if it wore a final judgment of
a local court of'competent jurisdiction.

2. In recognition of the fact that the utility of this
Convention would best be realized through participation of
appropriate numbers of both capital-exportin- and capital-
importing countries, Section 3 of this Article proposes that
the effectiveness of the Convention be predicated upon its
ratification or acceptance by a specif'ied number in each of
those categories tentatively defined by rei erence to Schedule
A of the Articles of Agreement of the International Development
Association.

Territoriol hpplication

Section1 4. By its signature of this Convention, each State accepts

it both on its own behalf and in respect oi all territories for

whose international relations such State is responsible except those

which are excluded by such State by oritten notice to the Bank.

Com ment

3. By this Section a signatory State agrees to the applica-
tion of the ConvenLion in res -ect o' all territories f or
whose international relations such State is responsible, e.g.
dependent or protected States. It would, however, be open
to a signatory to exclude such application, ii it so desires,
by written notice to the Bann at the time of signature or at
any time thereafter. This Section is in substance identical
with Section 3 of Article XI of the Articles of Agreement of
the International Developm½ent Association.

Denunciation

Section . (1) Any Contracting State may denounce this Convention

by notice to the Bank.

(2) The denunciation shall take effect [twelve] months

after receipt by the Bank of such notice; provided that the obligations

of the State concerned arising out of undertakings given prior to

the date of such notice shall remain in full force and efiect.
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Comment

4. In keeping zith a practice followed in several multi-
lateral agreements, the right of a State under general inter-
national law to denounce the Convention is recognized in
Section 5. However, Section 5(2) grovides for lapse of a
period of time - tentatively fixed at 12 months - before such
denunciation could become eifective. The general obligations
of the denouncing State under the Convention would remain
intact during that period, while its obligations arising out of
undertakings given prior to the date of such notice are
declared to remain in full iorce and effect regardless of the
denunciation. In this connection reference is also made to
the comment to Article IX (Amendment).

Inauguration of the Center

Section 6. After this Convention has entered into force, the

President of the Bank shall convene the inaugural meeting of the

Administrative Council.

Raistration

Section . The Bank is authorized to register this Convention with

the Secretariat of the United nations in accordance with nrticie 102

of the Charter of the United Nations and the Hegulations thereunder

adopted by the General Assembly.

Jonaaent

5. This Section which authorizes registration of the
Convention by the Bank, as depository, with the United Nations,
is in substance identical with Section 5 of Article XI of the
Articles of Agreement of the International Development
Association.

DONE at , in a single copy which shall remain deposited

in the archives of the International Bank for Reconstruction and

Development, which has indicated by its signature below its agreement



to act as depositaij n this Convention, to register this Conven-

tion with the Secretariat of the United \ations and to notify

all signatory 6tates of the date on which this Convention shall

have entered into force.

Comment

6. The concluding formula adopted is in substance identical
uith that contained in the articles of Agreement of the
International Development Association.
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DECLI SS FfED

CONFID'IASS10

WBG ARCHIVES SID 63-14

(For consideration in
September, 1963 at a
meeting to be announced)

FROM: The Secretary August 8, 1963

SETTLEMETTT 0 INVESTMET DISPUTES

Reference is made to document SID 63-13 of July 11, 1963,
containing a first preliminary draft of a Convention on the Settlement of
Investment Disputes which is to be considered by the Executive Directors
in September 1963.

The following alterations should be made in the text:

Page 10. Article I, Section 19(2), line 2, after the word "accorded"
insert "by each Contracting State"

Page 16. Article IV, Section 2(2). At end of first sentence, for

"of the parties" substitute: "of a State party to the
dispute, or of a State whose national is a party to the
dispute.".

Page 16. Article IV, Section 3, line 5, for "of the parties" substitute:
"of a State party to the dispute, or of a State whose national
is a party to the dispute".

Page 17. Article IV, Section 4(l), line 1, delete: "any".

Page 17. Article IV, Section 5, second sentence, for "Arbitration

Rules" read: "arbitration rules".

Page 19. Article IV, Section 13(1), paragraph (b). After the

semi-colon, for "and" substitute 'for"'.

Distribution:

Members of the Committee of the Whole

President
Vice Presidents
Department Heads
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Page 20. Article IV, Section 13(2), line 2, after 'lappoint" insert:
"from the Panel of Arbitrators".

Page 22. Article V, Section 1, penultimate line, for "Section 2(3)"
read: "Sect4 on 2(2)".

Page 29. Article XI, Section 2, line 2, after "their" insert:
"respective".

Legal Department
August 8, 1963



K 0 RE NERU )lO AN DEEOPEDECLASSIFIED

WG QAR CHIVES
CONFIDENT IA L

SID 63-13

(For consideration in
September, 1963, at
a meeting to be announced)

FROM: The Acting Secretary July 11, 1963

SETTLEIENT OF IlVWESTMENT DISPUTES

At the meeting of the Committee of the W1hole on May 28, 1963,

the President announced that a first preliminary draft of an agree-

ment on the settlement of investment disputes would be prepared by

General Counsel early in July with a view to its discussion in Sep-

tember 1963. That draft is circulated herewith, and will be con-

sidered in September at a meeting to be announced.

Distribution:

Members of the Committee of the Whole
President
Vice Presidents
Department Heads

Legal Department
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DISPUTES BETWEEN STATES AND NATIONALS OF

OTHER STATES
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Legal Department
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INTRODUCTORY NOTE

This First Preliminary Draft of a Convention on the

Settlement of Investment Disputes between States and the Nationals

of other States replaces the "Working Paper in the form of a Draft

Convention for the Resolution of Disputes between States and

Nationals of other States", document R 62-1(SD). The text is being

issued provisionally without a commentary. An annotated version is

now in preparation and will be distributed as early as possible.

The question of the settlement of investment disputes was

discussed at a series of informal meetings of the Executive

Directors, sitting as a Committee of the Whole, during December 1962

and May and June 1963. Staff notes of the discussions at these

meetings have been circulated as documents SID/62-1 (December 28, 1962),

SID/62-2 (January 7, 1963), SID/63-8 (June 5, 1963), SID/63-10

(June 13, 1963), SID 63-11 (June 19, 1963) and SID/63-12 (June 21, 1963).

The Working Paper above referred to and a Memorandum by

General Counsel (SID/63-2, February 15/18, 1963) served as the

basis for discussion at those meetings which dealt principally

with the subjects covered by Articles I, II and III of the

Working Paper.

To facilitate comparison of the provisions of the First

Preliminary Draft with those set forth in the Working Paper,

marginal notes have been included indicating the corresponding

provisions of the Working Paper.



The following provisions of the First Preliminary Draft

deserve special mention:

The Preamble, which describao the purpose of the Convention,

indicates the type of dispute with which it is intended to deal

and incorporates elements from provisions of Article II of the

Working Paper.

Article I (corresponding to Article III of the Working

Paper) which incorporates a nurber of auggestions made by

Executive Directors.

Article II, Section 1, which defines the disputes with

which the Center may deal as "investment disputev of a legal

character".

Article IV, Section 15, which provides that awards shall

be enforceable in the territories of all Contracting Statos.

Articles VIII (Interpretation), IX (Amendment),

X (Definitions), and XI (Final Provisions). These subjecto had

not been covered in the Working Paper and the suggested provisions

Are presented as a basis for discussion.



PREAMIBLE

New, incor- The Contracting States
porating
elements CONSIDERING the need for international cooperation for economic

from:
development, and the role of foreign investment therein;

BEARING IN MIND the possibility that disputes may arise from time

to time in connection with such investment between Contracting

States and the nationals of other Contracting States, and the need

for settlement thereof in a spirit of mutual confidence, with due

respect for the principle of equal rights of States in the exercise

of their sovereignty in accordance with international law;

RECOGNIZING that while such disputes would usually be subject to

national legal processes (without prejudice to the right of any

State to espouse a claim of one of its nationals in accordance

with international law), other methods of settlement of such dis-

putes may be appropriate in certain cases;

Art. I ATTACHING PARTICULAR IMPORTANCE to the establishment of facilities

for international conciliation or arbitration to which Contracting

States and the nationals of other Contracting States may submit

such disputes if they so desire;

Art. II, RECOGNIZING an undertaking to submit such disputes to conciliation
Secs. 2-3

or to arbitration through such facilities as may be established as

a legal obligation to be carried out in good faith, which requires

in particular that due consideration be given to any recommendation

of conciliators, and that any arbitral award be complied with; and
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Art. II, DECLARING that no Contracting State shall by the mere fact of
Sec. 6

its acceptance of this Convention be required to have recourse

to conciliation or arbitration in any particular case, in the

absence of a specific undertaking to that effect,

HAVE AGREED as follows:
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Article ARTICLE I
III

The International Conciliation and Arbitration Center

Establishment and Organization

Sec. 1 Section 1. There is hereby established the International Concilia-

tion and Arbitration Center (hereinafter called the Center). The

Center shall have full juridical personality.

Sec. 2(1) Section 2. (1) The seat of the Center shall be at the headquarters

of the International Bank for Reconstruction and Development (herein-

after called the Bank).

Sec. 2(2), (2) The Center may make arrangements with the Bank for

modified
the use of the Bank's offices and administrative services and

facilities.

Sec. 2(3), (3) The Center may make similar arrangements with the

modified
Permanent Court of Arbitration and with such other public inter-

national institutions as the Administrative Council of the Center

may from time to time designate by a two-thirds majority of the

votes of all members.

Sec. 3, Section 3. The Center shall have an Administrative Council, a

modified
Secretariat, a Panel of Conciliators and a Panel of Arbitrators (here-

inafter sometimes referred to as Panels).

Note:
Provision
for a President
of the Center

deleted.



Art. III The Administrative Council

Sec. 7 Section h. (1) The Administrative Council shall be composed of one

representative and one alternate representative of each Contracting

State. No alternate may vote except in the absence of his principal.

New (2) In the absence of a contrary designation, each

governor and alternate governor of the Bank appointed by a Contract-

ing State shall be ex officio the representative and alternate

representative of that State.

New, incor- Section 5. The President of the Bank shall be ex officio Chairman
porating
elements of the Administrative Council (hereinafter called the Chairman) but
from Secs.

-and 5 shall have no vote except a deciding vote in case of an equal

division. During any absence or inability to act of the President of

the Bank, and during any vacancy in the office of President of the

Bank, the person who shall be the chief of the operating staff of

the Bank shall act as Chairman.

New, incor- Section 6. In addition to the powers granted to it by other provi-
porating
elements sions of this Convention, the Administrative Council shall have the
from Sec. 8.
Note: Provi- following powers:
sion on dele-
gation by (i) To adopt such administrative rules and regulations,
Council of
its powers including financial regulations, as may be necessary or useful for

deleted
the operation of the Center.

(ii) To approve the terms of service of the Secretary-

General and of any Deputy Secretary-General.

(iii) To approve the annual budget of the Center.
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Art. III (iv) To approve an annual report of the operation of

the Center.

(v) To adopt Conciliation Rules and Arbitration Rules

not inconsistent with any provision of this Convention by a two-

thirds majority of the votes of all members.

(vi) To move the seat of the Center from the headquarters

of the Bank by a two-thirds majority of the votes of all members.

Sec. 9(1) Section 7. (1) The Administrative Council shall hold an annual

meeting and such other meetings as may be provided for by the

Administrative Council or called by the Chairman. The Administrative

Council may by regulation establish a procedure whereby the Chairman

may obtain a vote of the Administrative Council on a specific ques-

tion without calling a meeting of the Administrative Council.

Sec. 9(2) (2) The annual meeting of the Administrative Council

shall be held in conjunction with the annual meeting of the Board

of Governors of the Bank.

Sec. 9(3) (3) A quorum for any meeting of the Administrative

Council shall be a majority of the members.

Sec. 9(h), (4) Each member of the Administrative Council shall cast
modified

one vote and, except as otherwise provided, all matters before the

Council shall be decided by a majority of the votes cast.

Sec. 9(5) (5) Members of the Administrative Council and the

Chairman shall serve as such without compensation from the Center.
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Art. III The Secretariat

Sec. 10 Section 8. The Secretariat shall consist of a Secretary-General,

one or more Deputy Secretaries-General and staff.

Sec. 11 Section 9. (1) The Secretary-General and Deputy Secretaries-General

shall be appointed by the Administrative Council upon the nomination

of the Chairman.

Sec. 11(2) (2) The office of Secretary-General or Deputy Secretary-

General shall be incompatible with the exercise of any political

function, and with any employment or occupation other than employment

by the Bank or by the Permanent Court of Arbitration, except as the

Administrative Council, with the concurrence of the Chairman, may

otherwise decide.

Sec. 12(1) Section 10. (1) The Secretary-General shall be the principal oficer
with draft-
ing change of the Center and shall be responsible for its administration, in-

cluding the appointment of staff, in accordance with the provisions

of this Convention and the rules and regulations adopted thereunder

by the Administrative Council.

Sec. 12(2) (2) During any absence or inability to act of the

Secretary-General, and during any vacancy of the office of Secretary-

General, the Deputy Secretary-General shall act as Secretary-General.

If there shall be more than one Deputy Secretary-General, the

Secretary-General shall determine in what order they shall act as

Secretary-General.
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Art. III The Panels

Sec. 13(1) Section 11. (1) The Panel of Conciliators shall consist of qualified

persons, designated as hereafter provided, who are willing to serve

as members of the Panel.

Sec. 13(2) (2) Each Contracting State shall designate not more than
Tentative
5ThEETr~ [six] persons to serve on the Panel, who may, but need not, be its

suggested
own nationals.

Sec. 13(3) (3) The Chairman shall have the right to designate up to
Tentative
Tumber [twelve] persons to serve on the Panel.
suggested

Sec. 14(l) Section 12. (1) The Panel of Arbitrators shall consist of qualified

persons, designated as hereafter provided, who are willing to serve

as members of the Panel.

Sec. 14(2) (2) Each Contracting State shall designate not more than
Tentative
number [six] persons to serve on the Panel, who may, but need not, be its
suggested

own nationals.

Sec. 14(3) (3) The Chairman shall have the right to designate up to
Tentative
number [twelve] persons to serve on the Panel.

su gested

Sec. 15 Section 13. (1) Panel members shall serve for four years.

(2) In case of death or resignation of a member of either

Panel, the Contracting State or the Chairman, as the case may be,

which or who had designated the member, shall have the right to

designate another person to serve for the balance of that member's

term.
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Art. III

Sec. 16 Section 14. (1) The same person may be designated to serve on both

Panels.

(2) If a person is designated to serve on a Panel by

more than one Contracting State, or by one or more Contracting

States and the Chairman, he shall be deemed to have been designated

by the authority which first designated him.

(3) All designations shall be notified to the Secretary-

General and any designation shall take effect from the date when the

notification is received.

Sec. 17 Section 15. (1) The Contracting States shall pay due regard to the

importance of designating to the Panels persons of high moral

character and recognized competence in the fields of law, commerce,

industry or finance and, to that end, shall, before designation,

seek such advice as they may deem appropriate from their highest

courts of justice, schools of law, bar associations and such com-

mercial, industrial and financial organizations as shall be consider-

ed representative of the professions they embrace.

(2) The Chairman shall, in designating members to the

Panels, pay due regard to the importance of assuring the represent-

ation on the Panels of the principal legal systems of the world and

of the main forms of economic activity.
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Art. III Financing the Cost of the Center

Sec. 18, Section 16. To the extent that the cost of the Center cannot be met

with draft-
ing change out of fees and other charges for the use of its facilities, or out

of other receipts, it shall be borne by the Contracting States which

are members of the Bank in proportion to their respective subscript-

ions to the capital stock of the Bank, and by Contracting States

which are not members of the Bank, in accordance with rules adopted

by the Administrative Council.

Privileges and Immunities

Sec. 19 Section 17. The Center shall be immune from all legal process.

Sec. 20 Section 18. (1) The Chairman, the members of the Administrative

Council, and the officers and employees of the Secretariat

(i) shall be immune from legal process with respect to

acts performed by them in their official capacity;

(ii) not being local nationals shall be accorded the

same immunities from immigration restrictions, alien registration

requirements and national service obligations, the same facilities

as regards exchange restrictions and the same treatment in respect

of travelling facilities as are accorded by Contracting States to

the representatives, officials and employees of comparable rank of

other Contracting States.
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Art. III (2) Paragraph (1) (ii) of this Section shall also apply

to persons acting as conciliators or arbitrators in proceedings pur-

suant to this Convention, and to persons appearing as parties, repre-

sentatives of parties, agents, counsel, experts or witnesses in such

proceedings, but only in connection with their travel to and from the

seat of the Center or other location where the proceedings are held

and their stay at such location for the purpose of such proceedings.

Sec. 21 Section 19. (1) The archives of the Center shall be inviolable.

(2) The official communications of the Center shall be

accorded the same treatment as is accorded to the official communica-

tions of other Contracting States.

Sec. 22 Section 20. (1) The Center, its assets, property and income, and its

operations and transactions authorized by this Convention, shall be

immune from all taxation and customs duties. The Center shall also

be immune from liability for the collection or payment of any taxes

or customs duties.

(2) No tax shall be levied on or in respect of salaries

or emoluments paid by the Center to the Chairman, members of the

Administrative Council or officials or employees of the Secretariat

who are not local citizens, local subjects or other local nationals.

(3) No tax shall be levied on or in respect of honoraria,

fees or other income received by persons acting as conciliators or

arbitrators in proceedings pursuant to this Convention for their

services in such proceedings, if the sole jurisdictional basis for

such tax shall be the location of the Center or the place where such

proceedings are conducted or the place where such income is paid.
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ARTICLE II

Jurisdiction of the Center

New, incor- Section 1. The jurisdiction of the Center shall be limited to pro-
prrating
elements ceedings for conciliation and arbitration with respect to any
from Art. II,
Sec. 1 and existing or future invesiTTnt dispute of a legal character between
Art. IV,

ec_._1 a Contracting State and n national of another Contracting State (or

that State when oubrogated in the rights of its national) and shall

be based on the consent of the parties thereto.

New, incor- Section 2. The consent of any party to a dispute to the jurisdiction
parating
elements of the Center may be evidenced by
from A. II,
Sec. 1.anId (i) a prior written undertaking of such party which
Art. IV,
Soc. 2 provides that there shall be recourse, pursuant to the terms of this
Note: Art. IV,
Soc. 3 Convention, to conciliation or arbitration (hereinafter referred to
deleted

as an undertaking);

(ii) submission of a dispute by such party to the Center; or

(iii) acceptance by such party of jurisdiction in respect

of a dispute submitted to the Center by another party.

Art. IV, Section 3. (1) Any conciliation Commission and any Arbitral Tribunal

modified constituted pursuant to this Convention shall be the judge of its

own competence.

New, incor- (2) Any claim of a party to a dispute that the Commission
porating
elements of or the Tribunal lacks compntence on the ground that
Art. IV,
Secs. 2 and 3, (i) there is no dispute;
replacing
Sec. 4
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(ii) the dispute is not within the scope of the

undertaking;

(iii) the undertaking is invalid; or

(iv) a party to the dispute is not a national of a

Contracting State,

shall be dealt with by the Commission or Tribunal, as the case may

be, as a preliminary question.

(3) In any proceedings in connection with paragraph (2)

(iv), a written affirmation of nationality signed by or on behalf of

the Minister of Foreign Affairs of the State whose nationality is

claimed by the party, shall be conclusive evidence of the facts

stated therein.
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ARTICLE III

Article V Conciliation

Request for Conciliation

Sec. 1 Section 1. Any dispute within the jurisdiction of the Center may be

the subject of a request for conciliation by a Conciliation CommiLs-

sion (hereinafter called the Commission).

Constitution of the Commission

Sec. 2 Section 2. The Commission shall consist of a sole conciliator or

several conciliators appointed as the parties may have agreed. Unless

otherwise agreed, the Commission shall consist of three conciliators,

one appointed by each party and the third appointed by agreement of

the parties, all appointees to be selected from the Panel of

Conciliators.

Sec. 3 Section 3. (1) If the Commission shall not have been constituted

within three months after the request referred to in Section 1, the

Chairman shall, at the request of either party, appoint the conciliatoi

or conciliators not appointed pursuant to Section 2. Before making

any such appointment, the Chairman shall instruct the Secretary-

General to consult with the parties and to report to him any informa-

tion or views which may assist him in making the appointment.

(2) In making any appointment under this section the

Chairman shall select the appointee from the Panel of Conciliators.
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Art. V Powers and Functions of the Commission

Sec. 4(1), Section 4. Except as the parties and the Commission shall otherwise
modified
incorpora- agree, the Commission shall conduct the conciliation proceedings in
ting sub-
stance of accordance with the Conciliation Rules adopted under this Convention
Sec. 5

and in effect on the date on which the consent to conciliation became

effective.

New Section 5. (1) It shall be the duty of the Commission to clarify the

points in dispute between the parties and to endeavor to bring about

an agreement between them upon mutually acceptable terms.

Sec. 4(2) (2) The Commission may at any stage of the proceedings
with draft-
ing change and from time to time recommend terms of settlement to the parties.

If the parties shall reach agreement, the Commission shall draw up a

report noting the submission of the dispute and recording that the

parties have reached agreement. Except as the parties shall otherwise

agree, the report shall not contain the terms of settlement accepted

by the parties.

Sec. 5 (3) If at any time it appears to the Commission that there
with draft-
ing change is no likelihood of agreement between the parties, the Commission may

declare the proceedings closed. The Commission shall in that event

draw up a report noting the submission of the dispute and recording

the failure of the parties to reach agreement. Unless the parties

otherwise agree, the report shall not contain the terms of settlement,

if any, recommended to the parties by the Commission.
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Art. V Cbligations of the Parties

New, incor- Section 6. The parties shall give the Commission their full
porating
elements cooperation in order to enable the Commission to carry out its task.

from Secs.
6 and 7(1) The recommendations of the Commission shall not be binding on the

parties who shall, however, give them their most serious consideration.

Section 7. Neither party to a conciliation proceeding shall be

entitled in any later proceeding concerning the same dispute, whether

before arbitrators or in a court of law or otherwise, to invoke or

rely on any views expressed or statements or admissions or offers of

settlement made by the other party in the conciliation proceedings,

or the recommendations, if any, made by the Commission therein.
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ARTICLE IV

Arbitration

Article VI Request for Arbitration

Sec. 1 Section 1. Any dispute within the jurisdiction of the Center may be

the subject of a request for arbitration by an Arbitral Tribunal

(hereinafter called the Tribunal).

Constitution of the Tribunal

Sec._2, Section 2. (1) The Tribunal shall consist of a sole arbitrator or
modified

several arbitrators appointed as the parties may have agreed.

(2) Where the parties have not so agreed, the Tribunal

shall consist of three arbitrators who shall not be nationals of

the parties. Each party shall appoint one arbitrator and the third

arbitrator shall be appointed by agreement of the parties. The

arbitrators so appointed shall be selected from the Panel of Arbi-

trators.

Sec. 3, Section 3. If the Tribunal shall not have been constituted within
modified

three months after the request referred to in Section 1, the Chairman

shall, at the request of either party, appoint the arbitrator or

arbitrators not appointed pursuant to Section 2. The arbitrator or

arbitrators so appointed shall not be nationals of the parties and

shall be selected from the Panel of Arbitrators. Before making any

such appointment, the Chairman shall instruct the Secretary-General to

consult with the parties and to report to him any information or views

which may assist him in making the appointment.
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Art. VI Powers and Functions of the Tribunal

Sec. 5 Section h. (1) In the absence of any agreement between the parties

concerning the law to be applied, and unless the parties shall have

given the Tribunal the power to decide ex aequo et bono, the Tribunal

shall decide the dispute submitted to it in accordance with such

rules of law, whether national or international, as it shall deter-

mine to be applicable.

(2) The Tribunal may not bring in a finding of non liquet

on the ground of the silence or obscurity of the law to be applied.

Sec. h, Section 5. Except as the parties otherwise agree, any arbitration
modified

proceeding shall be conducted in accordance with the Arbitration

Rules adopted under this Convention and in effect on the date when

the consent to arbitration became effective. If any question of

procedure arises which is not covered by the applicable Arbitration

Rules, the Arbitral Tribunal shall decide that question.

Sec. 8 Section 6. All questions before the Tribunal shall be decided by

majority vote.

Sec. 9(1), Section 7. (1) An award signed by a majority of the Tribunal shall
modified

constitute the award of the Tribunal. The award shall be in writing

and shall state the reasons upon which it is based.

(2) The award shall immediately be communicated to the

parties.
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Art. VI

Sec. 9(2), Section 8. (1) Whenever one of the parties does not appear before

elaborated
the Tribunal, or fails to defend its case, the other party may call

upon the Tribunal to decide in favor of its claim.

(2) In such case, the Tribunal may render an award if it

is satisfied that it has jurisdiction and that the claim appears to

be well founded in fact and in law.

Sec. 7, Section 9. Except as the parties otherwise agree, the Tribunal shall

modified
have the power to hear and determine incidental or additional claims

or counter-claims arising directly out of the subject-matter of the

dispute.

Sec. 6 Section 10. Except as the parties otherwise agree, the Tribunal shall

have the power to prescribe, at the request of either party, any

provisional measures necessary for the protection of the rights of

the parties.

Interpretation, Revision and Annulment of the Award

Sec. 11 Section 11. (1) Any dispute between the parties as to the meaning
Tentative
period and scope of the award may, at the request of either party made
suggested

within [three] months after the date of the award, be submitted to

the Tribunal which rendered the award. Such a request shall stay the

enforcement of the award pending the decision of the Tribunal.

(2) If for any reason it is impossible to submit the

dispute to the Tribunal which rendered the award, a new Tribunal

shall be constituted in accordance with the terms of the agreement,

if any, between the parties regarding the constitution of the Tribu-

nal which rendered the award, and otherwise pursuant to the provisions

of this Article.
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Art. VI

Sec. 12(1) Section 12. (1) An application for revision of the award may be made

by either party on the ground of the discovery of some fact of such

a nature as to have a decisive influence on the award, provided that

when the award was rendered that fact was unknown to the Tribunal

and to the party requesting revision and that such ignorance was not

due to the negligence of the party requesting revision.

Sec. 12(2) (2) The application for revision must be made within

[six] months of the discovery of the new fact and in any case within

[ten] years of the rendering of the award.

Sec. 12(3), (3) The application shall, if possible, be submitted to
modified

the Tribunal which rendered the award. If this shall not be possible,

a new Tribunal shall be constituted in accordance with the terms of

the agreement, if any, between the parties regarding the constitution

of the Tribunal which rendered the award, and otherwise pursuant to

the provisions of this Article. The Tribunal to which the application

is made may stay the enforcement of the award pending its decision.

New Section 13. (1) Either party may apply to the Chairman for a

declaration that the award is invalid on one or more of the following

grounds:

(a) that the Tribunal has exceeded its powers;

(b) that there was corruption on the part of a member

of the Tribunal; and

(c) that there has been a serious departure from a

fundamental rule of procedure, including failure to

state the reasons for the award.
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Art. VI

(2) On receipt of that application the Chairman shall

forthwith appoint a Committee of three persons, not being members

of the Tribunal which rendered the award, which shall, by majority

decision declare the validity or otherwise of the award or any part

thereof on any of the grounds set forth in the preceding paragraph.

(3) In cases covered by subparagraphs (a) and (c) of

paragraph (1), application must be made within sixty days of the

rendering of the award, and in cases covered by subparagraph (h)

of paragraph (1), within six months.

(4) The Committee shall have the power to stay enforce-

ment of the award pending its decision and to recommend any pro-

visional measures necessary for the protection of the rights of the

parties.

(5) If the award is declared invalid the dispute shall

be submitted to a new tribunal constituted by agreement between the

parties or, failing such agreement, in the manner provided in

Sections 3 and 4 of this Article.

Enforcement of the Award

Sec. 10, Section 14. The award shall be final and binding on the parties.
modified

Each party shall abide by and comply with the award immediately,

unless the Tribunal shall have allowed a time limit for the carrying

out of the award or any part thereof, or the enforcement of the

a.ward shall have been stayed pursuant to Sections 11, 12 or 13 of

this Article.
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New. Subject- Section 15. Each Contracting State shall recognize an award of the
matter fore-
seen in Tribunal as binding and enforce it within its territories as if it
Art, VIII

were a final judgment of the courts of that State.

Relationship of Arbitration to other Remedies

Art. II, Section 16. An undertaking to have recourse to arbitration shall,
Sec. L with
drafting unless otherwise stated therein, be deemed to be an undertaking to

change
have recourse to arbitration in lieu of any other remedy.

New, incor- Section 17. (1) No Contracting State shall give diplomatic protection
ponating
elements or bring an international claim in respect of a dispute which one of
from Art. II,

Sec. 5 its nationals and another Contracting State shall have undertaken to

submit, or shall have submitted to arbitration pursuant to this

Convention, except on the ground that the other Contracting State

has failed to perform its obligations under this Convention with

respect to that dispute.

(2) Nothing in this Section shall affect the right of a

Contracting State to bring an international claim against another

Contracting State where such right accrues through breach of any

other international agreement arising out of the facts of such dis-

pute between a national of the Contracting State and the other

Contracting State, without prejudice, however, to the finality and

binding character of the award in that dispute as between the

parties thereto.
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ARTICLE V

Article VII Replacement and Disoualification of Conciliators and Arbitrators

Sec. 5 Section 1. After a Conciliation Commission or an Arbitral Tribunal
with
drafting has been constituted and proceedings have begun, its composition
change

shall remain unchanged; provided, however, that if a conciliator or

arbitrator shall die or become incapacitated, or shall have resigned

the resulting vacancy shall be filled by the method used for the

original appointment, except that if a conciliator or arbitrator

appointed by a party shall have resigned without the consent of the

Commission or Tribunal of which he was a member, or consequent upon

a decision to disqualify him pursuant to Section 2(3) of this

Article, the resulting vacancy shall be filled by the Chairman.

Sec. 6, Section 2. (1) (a) A party may propose the disqualification of a
modified

conciliator or arbitrator appointed pursuant to Article III,

Section 2, or Article IV, Section 3, respectively, on account of any

fact whether antecedent or subsequent to the constitution of the

Commission or Tribunal.

(b) A party may propose the disqualification of a

conciliator or arbitrator appointed by the Chairman pursuant to

Article III, Section 3, or Article IV, Section 4,on account of a

fact arising subsequent to the constitution of the Commission or

Tribunal. It may propose disqualification of such conciliator or

arbitrator on account of a fact which arose prior to the constitution
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of the Commission or Tribunal only if it can show that the appoint-

ment was made without knowledge of that fact or as a result of

fraud.

(2) The decision on any proposed disqualification shall

be taken by the other members of the Commission or Tribunal as the

case may be, provided that where those members are equally divided

as to the decision, or in the case of a single conciliator or

arbitrator, the Chairman shall take that decision. If it is decided

that the proposal is well-founded the conciliator or arbitrator to

whom the decision relates shall resign, and the resulting vacancy

shall be filled in the manner provided for in Section 1 of this

Article.
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ARTICLE VI

Article VII Apportionment of Costs of Proceedings

Sec. 1 Section 1. Except as otherwise agreed by the parties, each party

to a conciliation or arbitration proceeding shall bear its own

expenses, and any fees and expenses of the Center and of conciliators

and arbitrators shall be divided between and borne equally by the

parties; provided, however, that if a Conciliation Commission or

Arbitral Tribunal determines that a party has instituted the

proceedings frivolously or in bad faith, it may assess any part or

all of such fees and expenses against that party.

Sec. 2 Section 2. The fees and expenses of the Center to be charged to

the parties shall be fixed by the Secretary-General within the

limits approved from time to time by the Administrative Council.

Sec. 3 Section 3. The fees and expenses of conciliators and arbitrators

shall, in the absence of agreement between them and the parties, be

fixed by the Commission or Tribunal concerned after consultation

with the Secretary-General.
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ARTICLE VII

Article VII Place of Proceedings

Sec. 4(1), Section 1. Conciliation and arbitration proceedings shall be held
with drafting

change either at the seat of the Center or, if permitted under any arrange-

ments made pursuant to Article I, Section 2(3), at the seat of the

Permanent Court of Arbitration, as the parties may agree. If the

parties do not so agree the Secretary-General shall, after consul-

tation with the parties and with the Conciliation Commission or the

Arbitral Tribunal, as the case may be, determine the place of the

proceedings.

Sec. _4(2), Section 2. Notwithstanding the provisions of Section 1, proceedings
with dafting

ci.nge may be held elsewhere, if the parties so agree and if the Concilia-

tion Commission or Arbitral Tribunal, as the case may be, so

approves after consultation with the Secretary-General.
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ARTICLE VIII

Interpretation

New. Fore- Any question or dispute arising between Contracting
seen in
proposal States concerning the interpretation or application of this
for Art.IX

Convention which is not settled by negotiation shall be referred

to the International Court of Justice, unless the States concerned

agree to another mode of settlement.



- 27 -

ARTICLE IX

Amendment

New Section 1. Any Contracting State may propose amendment of this

Convention. The text of such proposed amendment shall be communicated

to the Chairman of the Administrative Council not less than [three]

months prior to the next succeeding annual meeting of the Council

and shall forthwith be transmitted by him to all Contracting States.

Section 2. Amendments shall be adopted by a majority of [four-

fifths] of the members of the Council. [Twelve] months after its

adoption each amendment shall come into force for all Contracting

States.
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ARTICLE X

Definitions

New 1. "National of a Contracting State" means a person natural or

juridical possessing the nationality of any Contracting State on

the effective date of an undertaking within the meaning of Section 2

of Article II, and includes (a) any company which under the domestic

law of that State is its national, and (b) any company in which the

nationals of that State have a controlling interest. "Company"

includes any association of natural or juridical persons, whether

or not such association is recognized by the domestic law of the

Contracting State concerned as having juridical personality.

2. "National of Another Contracting State" means eny national

of a Contracting State other than the State party to the dispute,

notwithstanding that such person may possess concurrently the

nationality of a State not party to this Convention or of the

State party to the dispute.

[ Other definitions may be added if necessary ]
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ARTICIE XI

Final Provisions

Entry into Force

New Section 1. This Convention shall be open for signature on behalf

of States members of the Bank and all other sovereign States.

Section 2. This Convention shall be subject to ratification or

acceptance by the signatory States in accordance with their con-

stitutional peocedures. The instruments of ratification or accept-

ance shall be deposited with the Bank and shall declare that the

State concerned has taken all steps necessary to enable it to carry

out all of its obligations under this Convention.

Section 3. This Convention shall enter into force when it has been

ratified or accepted by [ I of the States listed in Part I

of Schedule A of the Articles of Agreement of the International

Development Association, and [ I other States.

Territorial Application

Section _. By its signature of this Convention, each State accepts

it both on its own behalf and in respect of all territories for

whose international relations such State is responsible except those

which are excluded by such State by written notice to the Bank.
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Denunciation

Section 5. (1) Any Contracting State may denounce this Convention

by notice to the Bank.

(2) The denunciation shall take effect [twelve] months

after receipt by the Bank of such notice; provided that the

obligations of the State concerned arising out of undertakings given

prior to the date of such notice shall remain in full force and

effect.

Inauguration of the Center

Section 6. After this Convention has entered into force, the

President of the Bank shall convene the inaugural meeting of the

Administrative Council.

Registration

Section 7. The Bank is authorized to register this Convention with

the Secretariat of the United Nations in accordance with Article 102

of the Charter of the United Nations and the Regulations thereunder

adopted by the General Assembly.

DONE at Washington, in a single copy which shall remain deposited

in the archives of the International Bank for Reconstruction and

Development, which has indicated by its signature below its agree-

ment to act as depository of this Convention, to register this

Convention with the Secretariat of the United Nations and to notify

all signatory States of the date on which this Convention shall have

entered into force.
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