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Burma Port Project Sir Mexander Gibb & Partners

Ceylon Pipe Lines Societe des Forges et Ateliers
du Creusot; Preece Cardew &
Rider (econsulting engineers)

Colombia Transmission Lines . Ingenieria y Construcciones Ltda.
National Railways Various subcontractors

Ecuador Power R. J. Tipton Associated Engineers

El Salvador Littoral Highway Knappen-Tippetts-Abtett—licCarthy

Guatemala Part of Pacific Highway Rodriguez y Hegel Compania
| Part of Atlantic Highway  Nello Leguy Teer

Part of Pacific Highway Ingeniero Jose Arias Dufourco
(Compania Censtructora el Aguila,S.h. )

Honduras Re: Highway Program Porter-Urquhart Asscciated
Heiti Highway Techint
India Societe Generale pour 1'Industrie,
Conrad Zschokke Ltd., Monsieur
Power Tata & The Andhra Valley Power
Supply Ltd.
Steel Plant Tata & Kaiser Engineers
Japan Irrigation & Drainage Erik Floor & Associates
Lebanon Power & Irrigation Societe d'Etudes
Pakistan Siemens-Schuckertwerke A.G.
Paver Handcock & Dykes and Erian
Colquhoun & FPartners
Peru Port Raymond Censtruction Co.
Rhodesiz & Power Gibb Coyne Sogel
Nyasaland
Thailand Bar Channel Raymond Concrete Pile Co., Morris

Cumings Dredging Co., Daniel,

. liann, Johnson & léendenhall and
H.C. Smith Construction Vompany

Power & Irrigation Westinghouse
Chao Phya River Dam Keir & Cawder Ltd.
Turkey Seyhan Dam KTAM

Uruguay Power Cruner Associates



Excerpt from "Board of Management for the Port of Rangoon - Development of
Port of Rangoon - Contract No. 1 - Sule Pagoda Wharves Nos. 5, 6 and 7 -
General Conditions of Contract - August, 1955"

Board of Management for Engineer: Sir Alexander Gibb & Partners
the Port of Rangoon Consulting Engineers
London

"66. Settlement of Disputes - Arbitration

If any dispute or difference of any kind whatsoever shall arise between
the Employer or the Engineer and the Contractor in connection with or arising
out of the Contract or the carrying out of the Works (whether during the pro-
gress of the iiorks or after their completion and whether before or after the
determination abandonment or breach of the Contract) it shall be referred to
and settled by the Engineer who shall state his decision in writing and give
notice of thesame to the Employer and the Contractor. Such decision in
respect of every matter so referred shall be final and binding upon the
Employer and the Contractor until the completion of the work and shall forth-
with be given effect to by the Contractor who shall proceed with the Works
with all due diligence whether notice of dissatisfaction is given by him or by
the Employer as hereinafter provided or not. If the Engineer shall fail to
give such decision for a period of three calendar months after being requested
to do so or if either the Employer or the Contractor be dissatisfied with any
such decision of the Engineer then and in any such case either the Employer or
the Contractor may within three calendar months after receiving notice of such
decision or within three calendar months after the expiration of the said pericd
of three months (as the case may be) require that the matter shall be referred
to an arbitrator to be agreed upon between the parties or failing esgreement cne
to be appointed by each party and the arbitrators so appointed shall appoint an
unpire before proceeding with the arbitration and any such reference shall be
deemed to be 2 submission to arbitration within the meaning of The Arbitration
Act, 1944 (Burma Act No. IV of 1Slli) or eny stetutory re-enactment or amendment
thereof for the time being in force., Such arbitrator shall have full power to
open up review and revise any decision opinion direction certificate or valua-
tion of the Engineer and neither party shall be limited in the proceedings
before such arbitrator to the evidence or arguments put before the Engineer for
the purpose of obtaining his decision above referred to. The award of the
arbitrator shall be final and binding on the parties. Such reference except as
to the withholding by the Engineer of any certificate or the withholding of any
portion of the retention money under Clause 60 hereof to which the Contractor
claims to be entitled or as to the exercise of the Engineer's power to give a
certificate under Clause 63(1) hereof shall not be opened until after the
completion or alleged completion of the Works unless with the written consent
of the Employer and the Contractor. Provided always:-—

(i) that the giving of a Certificate of Completion under Clause L8
hereof shall not be a condition precedent to the opening of any
such reference -

(ii) that no decision given by the Engineer in accordance with the
foregoing provisions shall disqualify him from being called as a
witness and giving evidence before the arbitrator.on any matter
whatsoever relevant to the dispute or difference so referred to
the arbitrator as aforesaid.

Yrom Op.Files: Burma Doc. 20



Ceylon

Excerpt from Form of Contract, Specification and Schedules entered into
by the Government of Ceylon (the "Government" or "the Purchasers") of
the one part and Societe des Forges et Ateliers du Creusot ("the Con-
tractor") of the other part, Mareh 5, 1955.

Re: Pipe Lines

Consulting Engineers: Preece, Cardew & Rider

nro, Arbitration

If during the continuance of this Contract or at any time after the
termination thereof any difference or dispute shall arise between the
parties hereto in regard to the interpretation of any of the provisions
herein contained or any other matter or thing relating to this Agreement
(other than any difference or dispute in respect of which a decision of
the Deputy Secretary is declared to be final and binding on the parties
"hereto) such difference or dispute shall be forthwith referred to two
arbitrators for arbitration in Ceylon, one to be appointed by each party
with liberty to the arbitrators in case of difference or their failing
to reach an agreement within one month of their appointment to appoint
an umpire resident in Ceylon and the award made by the two arbitrators or
umpire as the case may be shall be final and conclusive and binding on the
parties hereto. If either party in difference fail or neglect to appoint
an arbitrator for the space of thirty days after notice in writing to do
so has been given by the other party or shall appoint an arbitrator who
shall refuse to act, then the arbitrator appointed by the other party
shall make a final decision alone and the making of any award in such
reference shall be a condition precedent to any right of action against any
of the parties hereto in respect of such difference."

The same clause is included in the Contract between the Government of
Ceylon and Societa Anonima Elettrificazione, Italy. Re: Transmission
Lines. Cocnsulting Engireers: Preece, Cardew & Rider.

In a Tender for Construction of Transmission Lines, dated August 26, 1955
the following sentence was included: "The party who regquests arbitration
shall if so required by the Permanent Secretary to the Ministry of Transport
and Works deposit with him prior to the appointment of arbitrators such sum
as shall be fixed by him towards the cost of the arbitration.®

Copied from Op Files: Ceylon Docs II-17



Colonbia

Excerpt from: Contract for Construction of the Transmission Line

The Anchicaya River Hydroelectric Center, Ltd., and the
Ingenieria y Construcciones Ltda.

u,,. Clause Sixteen - Article L5

Both parties name the city of Cali as their special legal domicile for
any arbitration actions or proceedings which may arise from this contract.
Article h6. The doubts or differences which may arise between the contracting
parties in regard to this contract, about which it has not been possible to
reach a direct agreement, shall be submitted to the decision of arbitration
courts which will be cauposed of law graduates, each party appointing one and
the two principal ones appointing a third, to that effect it shall be
proceeded in accordance to law 2 of 1938, the arbitration will be performed
in pursuance with the Colombian law and the decision will have legal effect,
The arbitration court will perform in the city of Cali and the District Judge
of that jurisdiction will be called in case any of the parties abstains from
appointing the arbiter under the provisions of Article Five of said Law 2 of
1938.

PARAGRAPH, When purely technical matters are dealt with not involving any

kind of differences of interpretation, performance or effects of the contract,
and that therefore there is no matter for legal decision, as it may occur in

the case of remarks of the Interventori* on works or part of works in progress

or at the time of the checking or inspection of the materials, which remarks

are not considered by THE CONTRACTURS as being well founded, there will be no
arbitration as provided in this article and such difference will be settled

by expert engineers, appointed one by each party and a third, in case of
discrepancy, by the two principals; both parties can agree to submit the expert
report to the opinion of a single expert, whether natural or legal person.
Article L7. The differences that give rise to arbitration, according to the
terms of article L6 of this Clause shall be submitted in writing to the

arbiters, and while the decision is being reached the work shall not be suspended
unless special circumstances make that advisable or the arbiters appointed for
the purpose so decide, and in this event the terms of delivery shall be suspended."

# Government Supervisor

From Op. Files: Colombia Loan 38 CO - Doc. No. 12



Riehoia

Ten files on Loan 68 CO - National Railways Project - contain several
contracts and subcontracts for building bridges, etc. The majority of
these contracts are in Spanish and include the following "Arbitration"
clause:

"Differences - The differences of technical or administrative character
that may occur between the Contractor and the Interventor or any other
employee authorized by the Government, will be resolved by the Mlinistry
of Public Works, whose decision will not be appealable.



Ecuadeor

Excerpt from: Contract between Empfesa Electrica "Quito" S.A.
and R.J. Tipton Associated Engineers, Inc.

Covering consulting engineering services in
connection with the Cumucyacu Project

... Differences in the Interpretation of the Contract

The Empresa and the Engineers are obliged to call to the attention

of the World Bank all differences of opinion which may arise between
the two parties with respect to the interpretation of anyone or more
clauses of this contract. At the same time, the two parties accept

the good offices of the World Bank in arriving at a solution of such
differences, particularly with respect to matters of technical nature."

From Op.File: Ecuador - Loan 137 EC - Administration II



E1l Salvador

Excerpt from Translation of Contract between E1 Salvador and the firm
of Knappen-Tippetts-Abbett-licCarthy re: the design and supervision of
the construction work of the Littoral Highway.

"Glause Seventeen

iny controversy arising out of the present contract between the
"Government? and “the Consulting Engineers™ will be sulmitted to

" Arbitrators for decision, all to be done in conformance with the laws
of El Salvador. In this case, each one of the parties to the contro-
versy will name one arbitrator and will agree upon a third party who
mist be mutually agreeable to both parties who will be called upon in
case of discord."

Copied from Op. Files: 104 ES - Administration



Guatemala

Excerpt from Translation of the Proposed Contract between the Government
of Guatemala and "Rodriguez y Hegel Compania Limitada" "Ingenieros Con-
tratistas Guatemaliecos" (MICONGUAM) for the construction of Project "OP -
350 of the Pacific Highway.

10l ause Eight: Arbitration

Both parties agree that in all questions or difference that may arise
between them because of this contract, its interpretation, or the work
agreed to in it, which might generate judicial action, shall be resolved
directly between the two parties in a conciliatory manner, If the dif-
ferences or questions camnot be settled directly, they shall be submitted
to z Board of Arbitration formed by arbitrating srbitrators. Each party
shall nominate an arbitrator and these shall immediately appoint a third
one, acceptable to both parties, who shall intervene in case of disagree-
ment between the first two. If the first two arbitrators fail to reach an
agreement as to the appointment of a third, he shall be appointed by the
President of the Judiciary ("Organismo Judicial") of CGuatemala upon the
request of either of the parties. FProceedings prior to the constitution
of the Board of Arbitration, will be effected in the presence of a
competent judge of the City of Guatemala, and this Capitel shall be the
seat of the Board of Arbitration. Vritten claims presented by one of

the parties to the other shall be taken as demands, z2nd as answers, the
replies also inwriting given to the claims. The official record of
commitment shall incorporate these documents in order to determine the
objectives of the arbitration. The arbitrators nominated by the parties
shall declare the Board of Arbitration in force, and without further
proceedings, shall indicate to both parties the term of thirty (30) days
set to prove the facts. In the findings, the cost of the arbitration
shall be determined by the judge. The findings shall always be definite
and final and shall not allow protests of any kind against it, except in
the extraordinary case of appeal to the Supreme Courd for cancellation
because of substantial violation of the proceeding.”

Copied from Op. Files: 12l GU - Contracts



Excerpt from Translation of Contract between "Enrique Salazar Liekens

es. in his capacity as Under Secretary of Communications and Public
Works, party of the first part; and Nello Leguy Teer ... in his

capacity as President of the 'Nello L. Teer Company' registered in the
State of Delaware, U.S.l. ..." for the construction of the Atlantic
Highway, Project C.I.0. 90, Stretch from Trapichito to the Motagua River.

"Clause Eight: Arbitration

The two parties agree that in 21l questions or differences which may
arise between them because of this contract, its interpretation or of

the work agreed to in it, and which might give rise to judicial proceed-
ings, will be resolved directly by them through conciliatory messures.

If questions or disagreements cannot be resclved directly in this way,
they will be suktmitted to appointed, disinterested arbitrators. Each
party will name an arbitrator (Ex-sequo et bono) and these will
immediately appoint a third who would bte acceptable to both parties and
who would intervene in case of disagreement between the two firste In
case the two parties de not arrive at an agreement in regard to the
appointment of the third, this person will be appointed by the President
of the Judicial Organizaticn in Guatemala upon request from either party.
The proceedings previous to the formation of the Tribunal for Arbitration
will be expounded before a competent judge of the City of Guatemala, and
this Capital will be the seat of the Tribunel of Arbitretion. All written
commnications from cne party to the other and the replies will be
admitted as claims befere the Tribunal, The commitment documents to be
presented will include these documents in order to define the objectives
of the arbitration., The arbitrators named by the parties will declare
the Tribunal in force and, without further proceedings, will indicate to
both parties that the term of thirty (30) days is allawed in order to
prove all facts. In the decision must be resolved the matter of payment
of the costs of arbitration which shall be liquidated by the judge. The
decisions shall always be definite and final and no protest against them
will be 2llowed; except in the extraordinery case of appeal to the Supreme
Court for annulment due to material violation of the rules governing this
contract."

Copied from Op. Files: 12, GU - Contrzcts



Guatenala

Excerpt from Contract between the Government of the Republic of
Guatemsla and Ingeniero Jose Arias Dufourco, representing "Compania
Constructora el Aguila S.A. de C.V., for the construction of the
highway, drainage and bridges of "project C.P. 300 and 350.%" Sections
comprised between Taxisco and Chiguimulilla and Chiquimulilla to
Pijije of the Pacific Highway ... ’

"Twelveth Clause: Authorization to Work, Subjection to the Laws of
the Country and Arbitration

a) "Constructora el Aguila S.i. de C.V." and their subcontractors duly
incorporated in accordance with the Specifications, are hereby expressly
authorized to work in the Republic of Guatemala with the exclusive
purpose to carry to completion the present Contract; b) "The Contractar
submits himself expressly to the laws and Legal Provisions of the
Republic of Guatemala, and waives his right to recur to diplomatic
channels in claim of any matter related to the present contract; c) The
parties agree that in all questions and differences which may arise
between them because of this contract, its interpretation or of the

work contracted, and which may result in Judicial proceedings, will be
resolved directly by the parties in a conciliatory manner. In case

the differences or questions may not be resolved by means of direct
ooneiliatory agreement, they will be referred te a Board of Arbitratilen.
Each party shall name an Arbitrator and these will appoint immediately

a third one, acceptable for both parties, who will intervene in case of
any disagreement between the first two. In case the parties cen not
reach an agreement with regard to the appointment of the third one, he
will be appointed by the President of the Judiciary of Cuatemala, at tae
request of either one of the interested parties, The proceedings previous
to the constitution of the Board of Arbitration shall be substantiated
before a competent Judge of the city of Guatemala and this Capital City
shall be the seat of the Board of Arbitration. The written claim or
claims submitted by one of the parties shall be ccnsidered as the demand
and as the reply the written responses given to the claims. The instrument
of agreement shall incorporate these documents to define the purposes of
the arbitration. The Arbitrators appointed by the parties will declare
the Board, as constituted and without any further proceedings will make
known o the parties the term of thirty working days to prove the facis.
The payment of the costs of the Arbitration shall be resolved in the
award which will be liquidated by the Judge. The decision shall be always
final aznd no recourse will be permitted except because of substantial
violation of the proceedings."

(The same type clause is included in the Contract between Guatemala and
Wik, Russell David Antisdel Thorsen in his double character with general
power of sttorney of the companies "Conticca International Corporation”
and "Constructora Nacional de Tuneles y Carreteras Compania Anonima" for
the construction of the pavement and base of Project CeI.O. 300 ...."
Stanped at the top of this contract is the name "Tippetts-Abbett-licCarthy-
Stratton of Panama, Inc. Gibbs & Hill, Inc.)

From Op. Files - 12L~GU - Contracts.



Honcduras

Lxcerpt from Contract between linistry of Development of the Republic of
Honduras and Upham, Porter-Urquhart Associated, re: Flanning and carrying
out an overall maintenance program; Reorganization of the entire Highviay
Department; Preparation of preliminary surveys for the improvement, new
construction and reconstruction of the Northern and Western highways.

K, Arbitration

Mny dispute or controversy arising out of or in cormection with
this Contract shall be submitted to srbitration, to be held in Tegucigalpa,
Honduras, and in accordance with the laws of the Republic of Honduras. . The
award of the arbitrators shall be final and binding, and the award may be
filed in any court having jurisdiction. The arbitration shall be had before
three arbitrators, one to be chosen by each of the parties and the third by
the two so chosen, in the following manner. The party desiring such arbi-
tration shall give to the other party written notice of its desire, specifying
the question or questions to be arbitrated, and naming an arbitrator chosen
by ite Within 20 calendar days thereafter the other party shall give written
notice to the party desiring arbitration, specifying any additional question
or questions to be arbitrated, and naming the arbitrator chosen by such other
party. The two arbitrators so chosen shall select the third within 10 days
after naming the second arbitrator. In the 10-day period above mentioned, the
Court having jurisdietion may, upon application by either party, nominate such
third arbitrator. :

The arbitrators shall determine which party shall pay the expenses
of such arbitration, or the pronortion thereof which each party shall bear,
snd the arbitration expenses so allocated shall be paid accordingly."



Mf*Hathawqy

Room 3033

Trom 2 contract for the services of consulting engineers relative to &Xx
Haiti's highway development.

9. Arbitration Clause

A1l differences of opinion arising between the two parties relative
to the interpretation or execution of this agreement shall be submitted,
if no friendly arrangement intervenes, to an arbitration council constituted
in accordance with the arbitration procedure provided for by the Haitian
legislation with the following reservations:

cormittee

The arbitration/shall consist of two arbitrators one appointed by the
plaintiff and the other by the defendent. If the arbitrators fail to come
to an agreement they shzll select a third arbitrator. If they fall to choose
a third arbitrator, the latter shall be appointed by the president of the
court of appeals.

The third arbitrator shall be neither a Hdabtian nor an Italian citizen.

The party which deems it necessary to resort to arbitration shall so
notify the other party through legal channels or by registered letter. Ib
shall at the seme time appoint the arbitrator of his choice. Failurs to
appoint the arbitrator shall meke the action null and void. If within two
weeks from the receipt of this notification defendent does not appoint his
arbitrator, he shall forfeit all his rights.

The arbitration comnecil must, without recourse to ordinary Jjurisdiction,
take its decisions - by. majority vote and give its decision ex aecuo et bono.
In the case that majority is not obtained the vote of the third arbitrator
shall be final and shall not be liable to stay of execution.

Lrbitration shall be granted a delay of two months. The interested
rerties may agree to extend this delay.

Neither of tle parties may refuse to continue the fulfillment or refuse
to continue to fulfill its obligations as defined in this agreement wnder
the pretextthat one or the other party has had recourse to arbitration.

The arbitration council shall sit in Haiti.
there are

If/only two arbitrators, each party shall pay the expenses of its owm
arbitrator.

If there are three arbitrators the third arbitrator shall decide which
of the two interested parties must pay the arbitration expenses.

TRANSLATION SECTION
Translated From: FErench 6.20.57 By: AB,

Contract in Op Fi- i HA - Admin, I
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Excerpt from the Contract between The Governor of Bombay ("the Government")
and Societe Cenerale pour 1'Industrie, CGeneva; Conrad Zschokke Limited,
Geneva; and lonsieur Henri Gicot, Comsulting Engineer, Fribourg ("the Con-
eulting Engincers"):

"Ainy difference including the difference as to the interpretation of this
contract or its clauses which cannot be settled between the parties hereto
shall be settled by arbitration in India.

Upon a specific request indicating details of the difference of opinion in
vriting by either party each party shall appoint an arbitrator within 45
days of receiwving the request. In case either party fails to appoint an
arbitrator within the time specified above, then such arbitrator shall be
appointed by the Chief Justice of the High Court of Bombay, India, at the
request of either party. In the event of the arbitrators not being able to
come to an agreement within 30 days of their appointment, the matter shell
be decided by the award of a third arbitrator to be appointed by the mutual
consent of the two arbitrators within one month from the date of their
gppointment, If the two arbitrators fail to appoint a mutually acceptable
third artitrator within & period of 30 days, the same shall be appointed by
the President of the International Court of Justice in the Hague at the
request of either party, and his decisicn shall be final and binding on both
the parties. The provisions of the Indian Arbitration Act of 1940 and the
rules thereunder and any statutory modifications thereof shall be deemed to
apply in this behealf,

The expenses of the arbitration shall be zllocated between the parties as
the arbitretion board may directe."
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Excerpt from Final Draft Agreement between Burns and Roe, Inc, and Tate, Inc.
acting as representative and agent for The Tata Hydroelectric Power Supply
he Andhra Velley Power Supply Ltd., and The Tata Pover Company Ltd.,

Ltd.,, The
hereinafter collectively called "Oimer."

"Article VII = Audig

The Engincers shall keep accurate records and books of account showing all
charges and zll expenses incurred by the ZEngineers in the performance of the
work hereunder., The Owmer and Tata, Incorporated shall have the privilege of
verifying at any time direct costs, expenses and disbursements made or incurred
by the Ingineers in comnection with the work to be performed hereunder by means

™

of exemination of the Engineers' books and records relating theretc.

Article VIIT = Termination

Should the Ummer find it necessary to discontinue or postpone prosecution of
the work to be performed hereunder, the Ommer shall have the right to terminate
the services of the Engineers and to cancel this Agreement forthwith. The
Engineers shall be peid the amount earned or reimbursable to them hereunder to
the time of such cancellation and all reascnable expenses incurred by the
Engineers in terminating the work, under proper certification, and shall have
no further claim against the Owner with respect thereto.

Article IX - Arbitration

Any dispute or difference arising out of this Agreement which cannot be settled
or adjusted by mutual agreement, or the setilement of which is not otherwise
provided for in the Agreement, shall be settled and finally determined by
arbitration in the City of New York in the following menner: Each of the two
parties concerned shall appoint an arbitrator, If the two arbitrstors so
appointed cannot agree within two weeks of the date of their appointment, they
shall select a third arbitratore The three arbitrators shall then meet and
give an opportunity to each party to present its case and witnesses (if any) in
the presence of the other party. The arbitrators shall then mszke their award,
4 decision in writing of the three arbitrators, or any two of them, shall be
final and binding upon the parties, and judgument masy be entered thereon in any
court having jurisdiction. The decision of the arbitrators shall include the
Tixing of the expenses of the arbitration and the assessment of the same against
either or both parties.

If either party shall fail to appoint its arbitrator within thirty (30) days
after notice in writing from the other party recguiring it to do so, the
arbitrator appointed by the other party shall act for both, and his decision
snall be final and binding upon both parties, as if he had been appointed by
consent.

If, in an appropriate case, the arbitrators appointed by the parties shall fail
to select a third arbitrator, a third arbitrator shall be selected in accordance
with ?pe then current rules and regulations of the American Arbitration Associ-
ation.



Tndia

Lxcerpt froms CONTRACT between THE TATA IRON AND STEEL COMPANY, LIMITED
and KATSER ENGINEERS OVERSEAS CORP. Covering The
EXPANSION of the JAUSHEDPUR STEEL PLANT.

" oo Any dispute or difference as to interpretation, administration or
execublon of the terms of this contract including any difference arising
under Article X, paragraph 3, shall be resolved by a Eoard of Arbitration
to be established as follows:=

(i) Tata Steel shall appoint one person to such Board
(i1) Xaiser Overseas shall zppoint one person to such Board

(iii) The two persons so zppointed shall appoint a third and
impartial person.

The three persons named as above shall constitute the Board of
Arbitration and the decision of any two thereof shall be binding upon both
parties hereto and the costs of arbitration shell be paid in the manner
such Board of Arbitration may decide.

IN WITWESS WHERECF, the parties hereto have caused this contract
to be duly executed, as of the day and year first hereinabove set forth."

AN ML NE g N6 NE A NEar NENE B
IR N IR ANV AN T A Y

irticle ¥, paragreph 3:

Upen completicn in accordance with ecpproved plans and specifications
of a1l work and services within the scope of the Project, and on completion
of 211 performance tests as mey be required under this contract Kaiser
Overseas shall certify to Tata Steel finesl completion of the Project.

Within 15 days thereafter Tata Stecl shall either (i) give Kaiser Overseas
in writing a final accevtance of the Project, or (ii) notify Kaiser Over-
seas in writing of any items of work which it considers incomplete or
defective, specifying the extent and character of any work it considers

to be reguisite to final completion. In the latter event, if Kaiser"
Overseass does not agree with such specification or work required to be
performed, the parties shall mutwally agree and failing agreement the

FPoard of Arbitration to be appointed under the provisions of Article XIX
may fix on the work to be so performed and upon completion thereof, Tata
Steel shall give Kaiser Overseas the abovementioned written final acceptance.™ '

From Op, Files: Doc. 11, Loan 146 IN



Excerpt from the Draft Agreement between the Aichi Irrigation Public
Corporation end Zrik Floor & Associates, Inc. re: irrigation and
drainase, etlc.

Mhipticle XIT - Arbitration

Any dispute between the Public Corporation and E.F.A. as to the
interpretation, administration or execution of the terms ané conditions
of this agrecment shall be resolved by arbitration, and the parties agree
to submit all disputes to arbitration. Lrbitration shall be conducted in
the following manner:

(a) Either party may initiate arbitration proceedings by notifying
the second party in writing (registered mail) to this effect, giving the
nsme of its appointed Arbitrator.

(b) Within twenty (20) days after receipt of such notice, the
second party shall by written notice (registered mail), notify the first
party of its appointed Arbitrator. In the event that the second party
shall refuse or fail to appoint its Lrbitrator as provided for in this
paragraph (b) then the arbitration shall be proceeded with by the
irbitretor appointed by the first party whose decision shall be final
and bindings upon the parties.

() Within twenty (20) days after the receipt by the first pardy
of the notice provided for in (b) of the appointment of the second
party's arbitrator, a third Arbitrator shzll be chosen by these two ory
in the event such third Arbitrator cannot be agreed upon by the first
two Arbitrators within s2id period, then he shall be chosen by the then
senior diplomstic representative of the Government of Switzerland,
resident in Tokyo, Japan, This third Arbitretor shall not be ccnnected
with either perty hereto in any menner whatsoever.

(d) The Arbitrators shall, during the period of arbitration, reside
in Japan, but shell not necessarily be citizens of, or permanent residents
in Japan.

(¢) A1l matters concerning the subject to be arbitrated shall be
submitted in Tokyo to the Arbitrators as rapidly as possible by both
parties hereto, and the findings (deliversd in writing) of a majority
of the Arbitrators shell be accepted as final and binding upon the
parties hereto.

(f) The arbitration expenses shall be paid in the manner decided by
the Arbitrators.

(g) The Japanese code of eivil procedure shall govern all arbitration
proceedings,

Copi~ " “vom Op. File: Japan Decs IX - L



Frem: Contract between O.N.L. and the Scciété d'Etudes pour

Mr. Hatheauay

Room 303

les Traveux de la Phase A" du Iitani.
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10 = 50-

—~ Chapter 10 -

s

Arbitration

411 controversies arising from the applicaticn e¢f the present
cort act and not settled by the Commissicn provided for in

rticle 3 -~ 6, must be submitted to an arbitration commission
conposcd of two members, both parties appointing one member, the
President being an ewpert designated by the Bureau of Claims of
the U.S.A., who chall also fize the respective fees.

The arbit
not emcebdl
should fai
by the Fres

ration commission must give judgement within 2 pericd
ng 3 months; in the case that one of the twoc parties

to appoint its delegate, such delegate shell be appointed
sicdent f the arbitration commission.

A11 requests for arbitration, in order to be admitted, must be
introduced prior to final settlement., The. funds for expenses ard
feea of the President of the arbitration commission shall be
edvanced by pleintiff and paid in accordance with the distribution
fixed by the President of the arbitration commission.

If work is stopped before its completion, whatever te the reason
therefor, the engineer shell accept payment for his studles and
supervision on the basis of the distrilution mentioned in
article 9 = 4,

The fees relative to the preliminery and final completed studies
shall be considered to te due and charged on the sums of tho esti-
mated amounts.

As regards the works, the fees shall be computed on the basis of
the cash amount due to contractors.

TRANSLATION SECTION

Translated From: French 5.28,57 By: B




PAKTSTAN

Excerpt from the Contract between the Government of Pakistan and Siemens-
Schuckertwerke A.G.

"If at any time any question, dispute or difference whatsoever shall arise
between the purchaser or the Consulting Ingineers and the contractor upon,
or in relation to, or in connection with the contract, either party may
forthwith give to the other notice in writing of the existence of such
question, dispute or difference, and the same shall be referred to the

rbi t*:tion of a person to be mutually agreed upon in Pekistan. This sub-
1ission shall be deemed to be a submission to arbitration within the meaning
of 'bl-e Arvitration fct 19L0 or any statutory modification thereof.

The award of the arbitrator shall be final and binding on the parties. Upon
every and any such reference the costs of an incidental to the reference

and awaxrd respectively shall be in the discretion of the arbitrator, who my
determine the amount thersof, or direct the same to be taxed as between
solicitor and client, or as between party and shall direct by whom, to whom
and in what menner the same shall be borne and paid.

Werk under the contract shall, if reasonably possitle,; continue during the
arbitration proceedings and no payments due to or payable by the purchaser
shall be withheld on account of such proceedings unless they are the subject
of the dispute,



Palkistan

Excerpt from Memorandum of Agreement tebtween the Karachi Flectri
Supply Corporation, Ltd., of Karachi, Pakistan (hereinafter called
"the Client") of the cne part and the firms (Jointly and severally)
of (1) Hendcock & Dykes of London and (2) Brian Colguhoun end
Partners of London ... (who and the survivers or survivoer of whon are
hereinzfter called "the Consulting Engineers") of the other part.

3

(Re: Constructicn of Karachi YE" Steam Power Station)

"16, Arbitration. In case of difference or question arising zt any
time between the rparties hereto as to the construction, meaning or
effect of this Agrecment cr as to the rights, obligations or lisbili-
ties of either party hereto or as to the adjustment of any matter or
thing to be agreed to or adjusted thereunder, such difference or
question shall be referred to the arbitration of two arbitrators one -
to be nominated by each party. ©OSuch arbitration shall bs governed by
the provisions of the Arbitration Act in force in Pzkistan at the time,

Copied from Pakistan Doc. VIII - 8
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Ixcerpt froms Contract tetween the Callao Port Authority and the
Laymond Construction Corporsticn relative to the
Constructicn of Foundations for a Grein Elevetor and
Amnexed Railrcad Siding on the Grounds of the Callao
Maritime Terminal

"eou 9. The parties hereto agree that in case of a disagreement regerding
the execution of the present contract they waive their right to the
Jurisdiction of the courts of their domicile, and to all diplometic inter-
vention, submitting themselves to the courts of the Republic of Peru.™

(From Op,Files 57 PE - -Supervision I)

Excerpt from: Contract coveri gz the engineering and t rection work
cf the second stege of the Rio Quiroz gation Project
in the Department of Piura, entered int Uy the Government
of Peru znd the Lorrison-EKnudsen Company, Ince

n co
st I

¥eee Contract Leaws

The Government and the Company declare that this contract and the
effects thereof shall operate exclusively under the laws of the Republic
of Peru, end the Company expressly agrees to submit to the national juris-
diction rencuncing appesl to ciplomatic intervention in case of the
rescision of the contract or of eny other difference which may arise during
the 1ife of the contrsact which it may not be possible to settle directly by
the parties to this contract."

(From OP.Files 11); FE - Quiroz-Piuvra)



khodesia and Hyasaland

Excerpt frea unsigned, undated Contract No. C.2 ~ kiain Civil Zngineering
Contract between The Tederal Power BEoard of Ithodesia and Nyasaland and
Impresit Kariba (Pvt, ) Ltd., re: The Kariba Hydroelectric Scheme. LEngineer:

Gibb Coyne Sogei

1466, Settlement of Disputes — Arbitration

If any dispute or difference of any kind whatscever shall arise
between the Employer. or the Engineer and the Contractor in connection with or
arising out of the Conbtract or the cerrying out of the Works (whether during
the progress of the Works or after their completion end whether before or

after the determinstion sbandonnsnt or breach of the Contract) it shall be
referred 4o and settled by the Engineer who shall state his decision in
writing and give notice of the sams Lo the Employer and the Contractor. Such

Jecision in respect of every matter so referred shall be final and binding
upen the Employer and the Contractor until the completion of the work and shall
Torthwith be given effect to by the Contractor who shall proceed with the Works
with all due diligence whether notice of dissatisfaction is given by him or by
the Employer as hereinofter provided or not. If the Zngineer shall fail to
give such decision for a period of three calendar months after being requested
to do so or if either the Employer or the Contractor be dissatisfied with any
such decision of the inginser then and in any such case either the Employer or
the Contractor may within three calendar months after receiving notice of such
deeision or within three calendar months after the expiration of the said
period of three months (as the case may be) reguire that the matter shall be
referred to arbitration under the arbitration laws in force in Southern
Fhodesia,

The arbitrater/umpire shell have full pover to open up review and
revise any decision cpinion direction certificate or wvaluation of the Enginecer
and neither party shall be limited in the proceedings before such arbitrater/
unpire to the evidencs or arguments put before the Engineer for the purposs of
obtaining his decision above referred to. The award of the arbitrstor/umpire
hall be final and binding on the parties. Such reference except as to the
withholding by the Engineer of any certificate or the withholding of any
porticn of the retentlon money under Clause 60 hersof to which the Contractor
clzims to be entitled or as to the exercise of the Engineer's power to give a
certificate under Clause 63(1) hereof shall not be opened until after the
completion or alleged completion of the Works unless with the written consent
of the Hmployer and the Contractor. Provided always:-~

=
L

(1) that the giving of a Certificate of Completicn under Clause L8
hersof shall noi{ be a condition precedent to the opening of any
such reference

~
[x8
[N

~

that no dscision given by the Engineer in accordance with the

foregoing provisions shall disquality him from being called as
a witness and giving evidence before the arbitrator/umpire on

any matter whatsoever relevant to the dispute or difference so
referred to the arbitrator/umpire as aforesaid.

Copied = Oserational Files: Kariba ' copy
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Excerpt from Contract betiieen the Port futhority of Thailand (the

"Authority') and Eaymond Concrete Pile Company of Delaware

BClause 56, Arbitration

i
F

erbity

lorris
Cumings Dredging Compsny, Inc,s Daniel, lenn, Johnson & lendenhall,
and H,C, Smith Construction Company (the "Comtracter®)... Lay 1l, 1954

f any dispute shallarise in connection with the terms of the
rformance hercof which the Aughorlty and the Contractor will be unsble
settle between themselwves, such dispute shall be referred to two

etors, one to be appointed by each the Authority and the Contractor

and

within 15 days. The two arbitretors shall give a decision on the dispute

in Bangkol: withdn 90 days of their eppointment.

(b) If the two arbitrators shall disagree so as 4o be unable to give a

decision on the dispute, they shall appoint an umpire to decide

+h

(s

e dispute.

Should the arbitrators disagree for 15 days on the sppointment of an umpire,

e

reqguest for the np901ﬂ¢mcnt of an umpire may then be macde to the Chief
ustlce of the Civil Court by either party. ©Should the Chief Justice'be

unable to appeint ar uwmpire within 30 days from the date of such raguest
either party iay take the dispute to Court.
(¢} The arbitrators or umpire or cowrt shell decide the amount of remu-
neration to the damaged perty, in addition o fees and expenses of
arbitration, and these shall te paid by the party or parties to the dispute

as ordered in the decision,

(d) The cdecision of the arbitrztors or umpire or court, as the case may
be, shall be finel and the Authority and the Contractor shall abide by such

decision.

(¢) During the period of arbitration or pending action in the court the
performance nereof shall be carried on without interruption in respect of

points not in dispute."

Copied I Ope Filess 37 Iil (Copy He )
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1 Contract between the Royal Irrigation Lepartment and
¢ Flectric Intcrnm rional Company — November 18, Z.Z. 2L98
1ing LEO-volt Unit Substation, Distribution Boerd and
n Transforrero for the Greater Chao Phya Project, Chainat,

0lgnse 11

If any dispuie shell arise in comnection with the performence hereby
CCﬁbraCqu hhlcﬂ the parties shall be unable to settle esmong themselves,

srred to two arbitrators who Shall ive a decision
on the dispute in Eangncﬁ within 90 days from the date of thelir gppointment.

The said srbitrators shall be appointed from persons resident in
sppoint one srbitretor. If the two arbitrators

X ecision on the dispute, they shall appoint

th a¢b1tva ors a; agree on the appointment
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The srbitratcrs or wmpire shall determine the samount of remuneraticns,
fees, and e apenses of arbitration and these shall be paid by the party or
parties as ordered in the decision,

The decicsicn of the arbitrators or umpire, as the case may be, shall
be finsl and the parties hereby apgree to sbide by such decision,

During the pericd of arbitration or pending action in court the

verforrmance of this contract shall be carried on without interruption in
respect of point not in dispute.

From Op.” : 36 TH Doc. No, 15



Ixcerpt from: Agreement — Chao Phya River Dam, Cheinat, Thailand

Royal Thai Irrigation Lepsrtment --——  liessrs. Keir and Cawder, Ltd.

fuzust, 1951

ess dny controversy between the Contrzctor and the Dgpartnent arising

under this Agreement :-.f'hich is not determined by esgrecment of the

n{._tlc sm'i_'l. be submitted to two Artitrators for srbitration. One
rhitrator shall be apvointed by the Centractor, the other Arbitrator
'1'11'! be appointed by the Dopartment. Lither I-El“\”’f_.j mzy institute an

arbitration proceedings DJ Ej ywoinbing sn fArbitrator end notifying the

adverce party in writing of the formsr pariy's decision to arbitrate

gnd of the name of the f'ﬂ.“Dl‘Dl“" tor it has dpyo.;,nwch Within thirty days

fter the giving of such notice, the adverse party shall notify the

rty institubing the Proccﬂm\n% of the nzme of the Arbitrator sppointed

v such adverse party. If the adverse party shall fail so to appoint an

o
A

Lrtitretor, or if the Arbitrators fail to agree within sixty days of the
appozr*t nent of the Arbitrator last appointed on a cebﬂrm_na tion of the
niroversy, the cont ,-?ov:.rsy shall be deberminsd by an Umpire appointed
bh,r by agreement of the parties, or, if they do not agree writhin such
s.'roy days, by the President of the Internationel Bank for Eeconstruction
end Development,

5]

I

The decision of the Arbitrators or the Umpire, as the case may be, shall
te final, end the parties hereto agree to zbide by such decision.™

Up.Files: Thailand - 36 TH ~ Administration I



Turkey

Exeerpt from unsisned, undated Contract betireen the linistry of Putlic

s o
Jarks, ﬁcpuollc of Turkey, and Knappen Tippetis Abbeti icCarthy Engineers
of Wew York, U.S.4s for Con wlting Engineering Services for "The Seyhan

Damn znd Pouer PI‘OjCCt“

and controversies of whatever nature erising undsr
mot be resolved by mutual agreement of the contrach-
tled by arbitration one of whom will be selscted by
inginesr and one by their Autual agreement, If the
ﬂ“b*br tors selected by two parties cannot agree the selection of third
arbitrator, the Sayistay Baskeni (Presicdent of Gﬂnrral Agcounting Office)
will select the third arbitrator. Matters that cannot be setiled by
arbitration or agreement will be referred to the competent court of the
Turkish Government in Ankara.
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rom: & copy of the English Translation of the Contract

s

between Gruner AsSsocistes and UTE:#

Hy

'

it THE SERVICES OF A CONSULTING
IRM FOR THE BAYGURRIA PROJECT+

In the event of a controversy the parties will undertale to
submit such controversy to an expert nemed by mutual sgreement,

If such agresment were not reached or if the expert's decision
were not satisfactory, the partiss would underteke to submit
the controversy to arbitration,

In such an event each party will appoint an srtitrator within
thirty days of receiving notice by registered mail or cable from
the interested party.

The third srbitrstor will be appointed by agreement of the
parties, In the ewvent that no agresment is reached; this
appointment will be mzde by the President of the Supreme Court
of Justice,"

#UTE = Administracion General de las Usinas Zlectricas y los

Telefonos del Estado

Op.Files: Uruvguay — 152 UR - Negotiations IT
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AT

Fosrm No. 59
(2.55)

CROSS REFERENCE SHEET
COMMUNICATION: Memo

DATED: Feb. 25, 1965

TO: Files

FROM: Mr, Schmidt

FILED UNDER: CHILE - Chile Govermment vs American Foreign Power

SUMMARY:

Re: Possibllity of Bank acting as arbitra

L Y IS . | . L ~e 4=
bitration = Genera



Form No, 26

(2-62)
INTERNATIONAL DEVELOPMENT INTERNATIONAL BANK FOR INTERNATIONAL FINANCE
ASSOCI ATION RECONSTRUCTION AND DEVELOPMENT CORPORATION
INCOMING WIRE
DATE OF I ROUTING
WIPE: JANUARY 12, 1965
LOG NO.: TEX ACTION oPY:  MR. SELLA
TO: INTBAFRAD INFORMATION
COPY :
FROM: PARIS DECOLDED EY:
TEXT:

FOR SELLA

OU EN EST L'ARBITRATION CENTER? J'AIMERAIS LE VISER DANS DES

CONTRATS QUI SE NEGOCIENT ACTUELLEMENT ENTRE DES SOCIETES PRIVEES

ET DES GOUVERNEMENTS AFRICAINS. LES CONTRATS NE SERONT PAS SIGNES
AVANT DEUX MOIS. PENSEZ VOUS QUE VOUS ACCOUCHEREZ D'UN TEXTE D'ICI IA.
VOUS ECRIRAI PROCHAINEMENT HOMMAGES A DICKY ET AMITIES A IA RONEE

BENRUBI CLEARGO

DUPLICATE
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January 19, 1965

Dr. Clive M. Schmitthoff
City of London College
Moorgate

London E.C. 2

me a reprint of your

of International Trade”
m:mmu&mmn. You may, however, be interested
to know, with reference to the ruling of a Council of Mianisters

of Saudil Arabils quoted on page 25, that several Latin American
countries have similar reservations with respect to submitting their
Government or Covernuent agencies to foreign arbitration. In some
cases, notably in Brazil, such & prohibitation is even included in

the Comstitution. It vas due to this factor, imter alia,

on the Settlement of Investment Disputes which the Bank is promoting.
I am forwarding this informetion to you because I
wigh to have it in your possession in the event of a future reference
on the subject. I will in due course forward to you a short note
on the Convention as I promised in my last letter.

Thank you again for sending me the reprint.

With bvest wishes and warmest personal regards,

Yours sincerely,

Kt

David M. Sassoon

DMS /icn



Janvary 8, 1965

Jhr, Mr, L, H, Sandberg
Nieuve Parilaan T2
'S«-(ravenhage, The Netherlands

My dear Mr, Sandbergt

»'I.‘V(
p e

I hope you will accept my apologies/for the very long delsy
in answering your letter of Hovember 16./ One of the reasons for
this delay was the three week long meeting of the Legal Committee
on Settlement of Investment Disputes at which 61 countries were
represented, and the not inconsiderable aftermath of that meeting,
Incidentally, Sudan was not represented but wrote that they were in
agreement with the draft submitted to the Legal Committee,

I have gone over the list of countries from which arbitrators
are to be chosen in the Sudan/Turriff arbitration. I have assumed
that you were interested in names of persons about whom I could either
express a personal judgment or could rely on the judgment of close
associates.

P‘I

I can recommend two U,3, citigens who are not only cutstanding
lawyers but also possess all the other qualities that one looks for
in arbitratora. They are Davidson Sommers, formerly Vice President
and Oeneral Counsel of the World Bank and now Senior Vice President
and (eneral Counsel of The Equitable Life Assurance Society of the
United Statea, 1285 Avenue of the Americas, New York 19, New York;
and Charles M, Spofford, a partner in the firm of Davis, Polk. Wardwell
Sunderland & Kiendl, 1 Chase Manhattan Plaza, New York 5, New York,
Mhy Sommers was one of Mr, Black's advisers in the conciliation
proceedings regarding the City of Tokyo bonds, Mr, Spofford recently
represented Ghana in its negotiations with the Kaiser Aluminum group,
the United States Government and the World Banic on the Volta River

Scheme .
Australia. The Bank and its affiliates have been very much
impressed with Mr, G, S. Reichenbach, of Allen, Allen & Hemsley,

P, & 0, Building, 55 Hunter Street, 3ydney.

Canada, Ian Wahn, M.P,, senior partner of Wahn, McAlpin,
Mayer, Smith, Torrance & Stevenson, L King Street West, Toronto 1,
Canada. Ve have known Mr, Wahn for many years and have the highest
opinion of his ability and perscnality.

India, Sri Dhiren B, Mitra, Mansging Director of Jessop & Co, Ltd.,



Dum Dum, Calcutta, He was formerly the senior legal adviser in
the Ministry of Law and is now a director of a number of important
companies, At the time of the difficulties in the nationalized life
insurance company he was put in charge of the re-organisation of
asome companies in which unfortunate investments had besn made.

Sri J, D, Cheksi, Director, Tata Industries Private Ltd., Bombay
House, 2, Bruce Street, Fort, Bombay 1, India. Mr, Choksi, who
was first a member of a prominent Bombay law firm, has for many
years been in charge of all legal aspects of the Tata group,

Switgerland, Henri Ouisan, lLegal Adviser of the Bank for
International Settlements, an excepticnally capable lawyer whom
I have known for mepve than 15 years,

mmark, Judge Jérgen Trolle, a member of the Danish Supreme
Court, am informed that members of the Supreme Court are permitted
to act as arbitrators. I met Judge Trolle at the regional meeting in
Geneva on settlement of investment disputes and if I am not mistalken
he was Chairman of the Geneva Conference on Hest-West Arbitration,

Finland, Mr, fke Roschier-Holmberg, Centralgatan SAS, Helsinki,
vhom we know as our lawyer in Finland and who also represented Finland
at the Eurcpean regional meeting to which I referred above,

k%, M2 Maurice Cornil, Bitonnier de 1'Ordre des Awooats
prés de our d'Appel de Bruxelles, I do not personally know M®
Cornil but his name was given to me by a source that I consider most
reliable,

h%%’ Hassan Bagdadi, 1 Midan, Ismail, Garden City, Cairo,

My, is a private lawyer who represented Egypt in the negotiations
with the Suez Ceanal Company in which the World Bank acted as mediator
(incidentally, Mr, Spofford at the time was representing the Sues

Canal coupmys

on, Mr, H, N, G, Pernando, Q,C., M.A,, B.C,L., Puisne Justice,
Judges , Colombo 12, Ceylon,

Mr. George E. Chitty, Q.C., Advocate, "Raleigh”, Bagatelle Road,
Colombo k4, Ceylon,

®

3incerely yours,

A- mma
General Counsel

ABroches:cml



January 6, 1965

Dear Mr. Farley: \/

In response to your letter of December 31, I am
sorry but so far the preliminary draft convention on
the settlement of investment disputes is a confldential
working paper and has been made available only to mem-
ber govermments. It is possible that we will be able
to send you the text to be submitted to governments
with the recommendations of the Executive Directors in
the near future; we are holding your name on file and
a copy will be forwarded to you automatically when the
draft is released. In the meanwhile I am enclosing
an address by our General Counsel in 1963 and the
resolution adopted by the Board of Governors at the
recent annual meeting in Tokyo.

Sincerely yours,

larg J. Lind
Assistant Director of Information

Enclosures

Mr. Andrew N. Farley
747 Union Trust Building
Pittsburgh, Pa. 15219
LI

LJL/ps



January 5, 1965

Dear Mr, Heth:

It was very kind of you to write., I have
passed on your words of appreciation to my
colleagues who so ably shared the burdens of
the meeting.

I have only glanced at the book which you
sc kindly sent me but I am already convinced
that it will make more fascinating reading than
the corrected version of the Conventica on which
we are now working.

Please accept my thanks and my best wishes,
Sincerely yours,

A. Broches
General Counsel

Mr, Meir Heth
Bank of Israel
Jerusalem, Israel

ABroches:cml
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Qe fodeatron

Dctober 8, 196k

Dear Mr. Sammuts \//

In response to your letter of September 25, which has
been forwarded by our New York office, we are unable to supply
details of the plan you mention, At the annual meeting in Tokyo,
the Executive Directors were directed to formulate a convention
on settlement of investment disputes, assisted by a committee
of legal experts designated by interested governments, and it is
hopedé‘;hat 2 final text will be submitted to governments early
in 1965.

At this time, the best I can do is send you an address in
1963 by Mr. A, PBroches, General Counsel of the Internatignal
Bank on settlement of investment disputes, the Report of the
Executive Directors of August 6, 1964, and the resolution which
was adopted by the Board of Covernors on September 10. The
preliminary draft mentioned in the Report of the Executive Di-
rectors is a confidential working paper.

Sincerely yours,

(Mrs.) Doris R, Eliason
Office of Information

Enclosures

Mr, Joseph H. Sammut
"Joyce™, St. Luke Road
Pieta,

MALTA

cec: Buropean office Note to Paris: Attached is the copy of Document
10 which I have had reproduced and am giving out;
you will note that it varies slightly from the copy
you received from the annual meeting in that & "Draft"
was blocked out (Draft Resolution) and the paren-
thetical information was added on its adoption. This
was cleared with Legal and the Secretary's office.
For the forthcoming meetings, Legal suggested that I
have Document 10 on hand in Spanish and French; I think
it was done for the annual meeting but I don't have
any copies here yet.

DRE/va
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INTERNATIONAL BANK FOR
Form NO. 75 RECONSTRUCTION AND DEVELOPMENT

INTE(RZN-A??JNAL FINANCE INTERNATIONAL DEVELQPMENT
CORPORATION R ASSOCIATION
Date
NAME ROOM NO.
Mr. Pinto 821
/{“\ |~ ,;5? ?ﬁ,
To Handle Note and File -~
Appropriate Disposition Note and Return
Approval Prepare Reply
Comment Per Our Conversation
Full Report Recommendation
‘nformation Signature
: aitial Send On
REMARKS

Do you think this reply will be all right.
When he asks for "actual records of the
debates and all proceedings regarding this
proposal," he didn't specify Tokyo debates
and proceedings, and he may have meant
reports of discussions at Santiago, Geneva,
etc. I don't know if these latter are
available, but they might be. Mr. Broches!

made speeches at these farious meetings, but I
only have file copies,

From

Doris R. Eliason




Octeber 5, 1964
Dear Sirs,

I am a third-year student at the Yale Law
Scheel. At present I am in the process of writing a
paper on exprepiatien disputes and international
law, For this ;gason I am extremely interested in
ebtaining whatever infermation yeu may have regarding
the prepesed new international cenvention fer the
conciliatien and arbitration ef disputes arising
from the expropiation of foreign private-itivestment,
This prepesal came up at the Pecent meeting of the
Bank's gavernors in Tekye, and accerding to the
New York Times (Sept.ll) it was rejected by the
Latin American nations veting as a bloec.

I would be particularly grateful if yeu
could send me the actual recerds eof the debates
and all preceedings regarding this prepesal.

Thank yeu very much for yeur help,

Sincerely,

I
el Vil

atk ok € 984
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October 2, 1964

Mr. Roger J. Benrubi
Cleary, Gottlieb, Steen & Hamilton
41, Avenue de Friedland
Paris VIil
France .
y b Tlen
Dear Roger: P e
&

Thanks for your letter of September 29 and the enclosed

pages of the Socuma Establishment Convention.

I did not realise that Claude would be in Paris for only
that short a time., I bet you a lunch that he will stay longer.

Sincerely yours,

Lester Nurick

IN:ajt



September 25, 196l

Mr. Harry Conover

Executive Assistant to the President

Consejo Interamericano de Comerecio y Produecion
399 Park Avenue

New York 22, New York

Dear Mr. Conover:

I am sending you a ecopy of the English version of Mr.
Felix Fuiz speech at the ammal meeting in Tokyo which he
delivered on behalf of the Latin American countries. You
will note, on page L, the part of the speech concerning
arbitration,

Sincerely yours,

Leopoldo Cancio

Enclosure

I.le/ U(/V
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"Joyce", St Luke Road,

Piets,
MALTA.,

25th September, 1964.

Dear Sir,

I have just read that a plan has been
set up through which the World Bank will arbitrate
in cases of expropriation of foreign-owned
properties, at the recent Tokyo meeting of the

World Bank.
I would like very much to receive full

details of the plan. I am most interested in the

marner in which aspplication for arbitration may be
made and the method the Bank intends adopting for

Yours faithfull ‘
ﬁ ‘:‘Q,M-g//.
A

(JOSEPH H. SAMMUT)

arbitration.

The Propagenda Secretary,
The World Bank,
New York,

0k ok 8 9by
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’ AIR LETTER ‘ .

AEROGRAMME

...................... The Propagands. Secretary,...
.................................. ARe Mar I B s

-

«— 203y ploj iy —3

< Second fold here —»

Sender’s nmame and address: AH&H.V Qom.mmﬂmﬁﬁ.ﬂv
'Joyce', St Luke Rd,
Pietes - MALTA ,

AN AIR LETTER SHOULD NOT CONTAIN ANY ENCLOSURE:
IF IT DOES IT WILL BE SURC HARGED
OR SENT BY ORDINARY MAIL.

< 273y > uado oy
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September 22, 196k

Mr. Richard W. Hdwards, Jr.

Program Assistant

American Society of International Law
2223 Massachuselts Averme, N.W,
Washington, D, C, 20008

Dear Mr. Edwards,

Please find enclosed a photostatic copy of the decision
of the French Supreme Court regarding the validity of arbitral
compacts in coniracts between the French CGovermment and foreign
individuals or entities, The exact reference is: "Recueil Sirey
196L, 93". As you know, the French do not use volume numbers but
only the year of the law review in which a case is published,

In checking for references to publications in Bnglish
discusging this particular problem of French law, I found only two,
both of which are rather elementary., These apply to the reference
in my own "American French Private International Law", page 178, and
to an article by Mr., Domke entitled "A Repor®t of the 1951 Paris
Arbitration Conference" 15 Arb, J.1% (1961) at page 139.

With best regards,

Sincerely yours,

GRD:rin
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FREDERICK B. HILL
Suite 330

1346 Connecticut Ave.

Washington 36, D.C.

DEcatur 2-7778
June 2, I964.

Mr. Hendrik J. Van Helden

Chief

Transportation Division

Technical Operations Department
International Bank for Reconstruction

& Development
Washington, D.C.

Dear Mr. Van Helden:

After you delivered your paper at the
recent I R F Second Regional Conference in Tokyo, I asked
you to send me three copies - preferably of the original
and not the abridged version.

You promised to do so but, no doubt,
due to pressure of work have not got around o doing so
yel.

Please consider this & reminder that I
eagerly await hearing from you.

Thanks very much.

Very sincerely yours,

i EHY

Frederick B. Hill
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No further action necessary. Mr. Broche
spoke to Mr. Murray on the phone.

P e R O W -2

ur

.

From




ForM No. 75 INTERNATIONAL BANK FOR

(2. 50]” - 2 RECONSTRUCTION AND DEVELOPMENT
INTEﬁNATIONAL FINANCE INTERNATIONAL DEVELOPMENT
CORPORATION . ASSOCIATION
Date
ROUTING SLIP 6/2/611‘
NAME ROOM NO.
Legal 810
To Handle Note and File
Appropriate Disposition Note and Return
Approval Prepare Reply
Commen t Per OQur Conversation
Full Report Recommendation
Information Signature
nitial Send On
REMARKS

shall I give him the usual answer that the
preliminary draft of convention is a confiden=-
tial working paper and made available only to
governments? ﬂafuhmfx“bkhm & 0%,
Srwnce Ao coad aek .

From

\_ Doris R, Eliason - L6l
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World Bank

1818 H. Street

CHARLES C. PFARLIN
COUNSEL
JOSEPH W. DRAKE
CHAUNCEY B. GARVER
WALTER K. EARLE

UPTOWN OFFICE
369 PARK AVENUE
NEW YORK 22

EURCPEAN OFFICE
23, HUE ROYALE
PARIS Wil

AMJou |D-23

"NUMLATUS FARIS™

Washington 25, D.C.

Dear Sir:

SHEARMAN & STERLING

20 ExXcHANGE [PLACE
NEW YORK 5

BOWLING GREEN ©£-85Q0

CABLE!"NUMLATUS"

May 25, 1964

We are currently dolng some work in the

field of foreign expropriation of properties of Unlted

States citizens.

We need, but have been unable to

locate in the New York area, a copy of the World Bank

Convention on Conciliation and Arbitration of Invest-

ment Disputes Between States and Nationals of Other

States.

We would greatly appreclate it if you would

send us a copy of this convention if 1t is avallable.

If you cannot, perhaps you could suggest another source.

Thank you for your cooperation.

Very truly yours,

. 7
,%éi:/

John Murray
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Letter
April 22, 196L

Mr. James Mark

H.M. Treasury
Treasury Chambers
Great George Street
London, S.W,1

Mre. Cargill

BURMA =~ General

P& P = Arbitration

Re: Possibility of Bank being asked to appoint arbitrators

to settle the dispute arising out of the nationalization

of British commercial banks by the Government of Burma.
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¥r, ¥, Hanabusa

Planning Section

Feonomic Cooperstiun Bureau
Ministry of Foreign Affairs
Tokyo, Japan,

Dear Mr, Hanabusaj

At our recent meeting in Tokye you asked about procedures
for consideration and ratification of the propossl to establish
facilities for the settlement of international investment
disputes, I regret I camnot yet provide the answer to your
question because the members of the IPRD legal staff associated
with this proposal are at present attending 2 regional discussion
of the matter in Addle Ababa, They will retarn in snether week
or so &t which time I will obtain and send you the infermation
you requested,

Would you also be kind enough to inform Mr, Oyake of the
United Nations Bureau that the IBRD has net been contacted in
connection with any propesal for the esteblishment of a regiomal
fineneing institution in the Far East, Hence, no papers or
studies have been prepered here on this matter,

Sincerely yours,

W.M, Cilmertin
Economic Adviser
Department of Operations - Far Fast

cc: Mro Eo. Clark



November 14, 1963

Dear Sirs:

Thank you for your letter of November 8,
1953, It was a pleasure for us to exchange views
with Mr. Harries and you may be assured that we
ere slways ready to glve you whatever assistance

we are capable of,

Sincerely yours,

{oigueuy He Broches

A, Broches
General Counsel

Kreditanstalt fuer Wiedersufbau
6 Frankfurt am Main, Ge

ABroche-tm=
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July 15, 1963

Dr, Herwig Grote
Kreditanstalt fr Wiederaufbau
Lindenstrasse 27

Frankfurt am Main A
Dear Dr, Grote: v J

Thank you for your letter of July 12, 1963 and enclosed
copy of your arbitration agreement.

I also enjoyed very much having the opportunity to discuss
with you some of the legal problems which confront us in the
field of international financial agreements and also hope that
we will continue to have the epportunity to exchange views from
time to time,

Please do not hesitate to get in touch with me if for any
reason you should find yourself in or around Washington.

My best personal regards,

Sincerely yours,

(C’/‘ Roger A, Hornstein
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Grote

Freditanstalt fir ‘Wiederaufbau

6 FRANKFURT AM MAIN, den July 12, 1963
L[INDENSTRASSE 2 Gro/Kp
GFERNSPRECH-SAMMEL-NR. 720681

DURCHWAHLNUMMER 72068/ . o

Mr. Roger A.Hornstein
International Bank for
Reconstruction and Development

Washinpgton, D,

Dear Mr. Hornstein:

I enjoyed very much talking with you the other
day here at our offices in Frankfurt. I do hope
that this exchange of thoughts and ideas about
the legal aspects of extending credits to under-
developed countries will continue in the future.

I take pleasure in sending you in the enclosure

. a copy of our standard arbitration agreement.

Sincerely yours,

T
<j Eﬁ' f

Ernel.
Fernsdraiber 041 1352 + Tolegrammansdirifis Freditanstalt
@ankkonten: Deutsbe Bundesbank Giro-Fonlo-Nr. 10/1555  Landeszeniralbank FKonto-Nr. 417 Postscheck-Honto Frankfurt am HMain Nr. 49337



ARBITRATION AGREEMENT

e e e e g e e e

With reference to the provisions of paragraph (4)
of Article X of the Loan Agreement between the

(hereinafter referred to as "the Borrower")
and fthe

KREDITANSTALT FUR WIEDERAUFBAU, Frankfurt/Main,

(hereinafter referred to as "the Kreditanstalt"),

dated

the Borrower and the Kreditanstalt hereby agree
on the following:



All disputes arising from the Loan Agreement which cannot
be settled amicably by the parties shall finally and
exclusively be decided by an Arbitration Tribunal.

The parties to such arbitration shall be the Borrower
and the Kreditanstalt.

Article

(1) If the parties do not agree upon a single arbitrator the
Arbitration Tribunal shall consist of three arbitrators
appointed as follows: one arbitrator shall be appointed
by the Borrower, a second arbitrator by the Kreditanstalt;
and a third arbitrator (hereinafter called "Chairman"
shall be appointed by agreement of both parties or, if
they shall not agree within 60 days after receipt of the
request for arbitration by the defendant, on application
of either party by the President of the International
Chamber of Commerce or, failing appointment by him, by
the Chairman of the Swiss National Committee of the
Internaticnal Chamberjof Commerce. I either side shall
fail to appoint an arbitrator such arbitrator shall be

appointed by the Chairman.

(2) In case any arbitrator appointed pursuant to the fore-
going provisions shall resign or become unable to act
as arbitrator his successor shall be appointed in the
same manner as the original arbitrator. The successor
shall have all the powers and duties of such original
arbitrator.



(1) An arvitration proceeding may be instituted by the
service of a written request for arbitration by one party
on the other. Such request shall contain a statement
setting forth the nature of the claim, the relief or
compensation sougnt and the name of the arbitrator
to be appointed by the claimant.

(2) Within 30 days after receipt of such request the defendant
shall nctify the claimant of the name of the arbitrator
appointed by him. by

Article >

The Arbitration Tribunal shall convene at such time and, 1if
the parties do not reach an agreement, at such place as
shall be fixed by the Chairman.

ja=
1

rticle 6

The Arbitration Tribunal shall decide all guestions

relating to its competence. It shall determine its procedure
according to generally recognized rules of procedure. In

any case, both parties shall be afforded an oral hearing

in a regular sitting. The Arbitration Tribunal may reach

a decision notwithstanding any failure to appear on the

part of either party. All deecisions of the Arbitration Trdibunal
shall require the approval of at least two arbitrators.

Article T

The Arbitration Tribunal shall deliver its award together
with its reasons therefor in writing. An award signed by
at least two arbitrators shall constitute the award of
such Tribunal. A signed counterpart of the award shall

E g [
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be transmitted to each party. The award shall be binding
and final. By signing this Agreement both parties
simultaneously assume the obligation to comply with

such award.

(1) The parties shall fix the amount of remuneration of the
arbitrators and such other persons as shall be required

for the conduct of the arbitration proceedings.

(2) If the parties shall not agree on such amount before
the Arbitration Tribunal shall convene the Arbitration
Tribunal shall fix a reasonable remuneration. Each
party shall bear its own expenses involved in the
arbitration proceedings. The costs of the Arbiftration
Tribunal shall be borne by the party against whom the
award 1s given. If neither party obtains a full award
the costs shall be borne proportionately by both
parties.

(%) The Arbitration Tribunal shall finally decide on all

questions concerning such costs.

(4) The parties shall be jointly and severally liable for
the payment of the remuneration to the persons
mentioned in paragraph (1) above.

Argicle 9_

Any notice or request to be made or given in connection
with the arbitration procedure by the parties and the
Arbitration Tribunal shall be made or given in writing. Any
such notice or request shall be deemed fo have been duly
made or given as soon as it has been delivered at the
following addresses of the respective party:



For Kreditanstalt:

postal address: Kreditanstalt fir Wiederaufbau
Lindenstrasse 27
6 Frankfurt/Main
(Federal Republic of Germany )

cable address: Kreditanstalt Frankfurt/Main.

F'or the Borrower:
postal address:

cable address:

DONE 8% soiisesea & gk i T B h this
in quadruplicate two originals having been drafted in
German and two in English.
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Mr, Knapp

HI'- Larre

Contractors: General

Arbitration clauses in contracts financed by the Bank
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WORLD |

INTERNATIONAL BANK FOR
RECONSTRUCTION AND DEVELOPMENT

1818 H STREET, N.W, WASHINGTOCN 25, D. C. TELEFHONE: EXECUTIVE 3-6360

Address by A. Broches,
General Counsel of the Worlid Bank,
to the
World Conference on World Peace through Law,
June 30-July 6, 1963, Athens, Greece

"Conciliation and Arbitration of Investment Disputes"

FOR RELEASE TO A.M. PAPERS, JULY 3, 1963

I feel greatly honored to have been invited to attend the World Confer-
ence on World Peace through Law and to address this distinguished gathering
on the subject of international investment. I accept this honor as a re-
cognition of the role played in the field of international investment by the
International Bank for Reconstruction and Development -- the World Bank.

The importance of the World Bank lies not in the circumstance that it
has larger funds at its disposal than other investment institutions, or even
in the fact that it is an internmational rather than a national bank. Its
principal characteristic and merit is that it is not really a bank, but an
institution concerned with the process of economic development rather than
with the mere provision of funds for particular projects, and that its ap-
proach to the problem of economic development is professional and non-
political.

The World Bank's activities consist necessarily in large part of the
provision of finance, out of its own capital, out of funds it borrows in the

financial maricets, by encouraging private capital to participate with it, and



= B
by organizing and coordinating the efforts of national and international
sources of public finance to meet the development needs of its member coun-
tries in the less developed areas of the world. But much of the energy and
resources of the World Bank are devoted to technical assistance and advice
directed towards the promotion of conditions conducive to rapid econcmic
growth -- to creation of a favorable investment climate in the broadest sense
of the term. To this end, sound technical and administirative foundations are
essential, but no less indispensable is the firm establishment of the Rule of
Law.

In days past there may have been some justification for regarding inter-
national investment as a subject of interest chiefly to the capital-exporting
nations and their citizens. Today it is universally recognized as a factor
of crmicial importance in the economic development of the less developed parts
of the world. International investment has become one of the major features
of the partnership between the richer and the poorer nations and its promotion
a matter of urgent concern to capital-importing and capital-exporting countries
alike. This is particularly true of private foreign investment which, if wisely
conducted, can make great contributions to the development of the economies of
the recipient countries.

Unfortunately, however, private capital is not now moving in sufficient
volume to areas in need of capital. And there is no room for doubt that one
of the most sericus impediments to the flow of private capital is the fear
of investors that their investment will be exposed to political risks, such
as outrignt expropriation without adequate compensation, governmental inter-
ference short of expropriation which substantially deprives the investor of

the control or the benefits of his investment, and non-otservance by the host



™
goverrment of contractual undertakings on the basis of which the investment
was mace,

Knowing this, we have been led to wonder whetlier the Bark, hecause of its
reputation for integrity and its position of impartiality, could not help in
removing this obstacie to international private investment. Cn a numbor of
occasions we have been approached by governments and foreign investors who
sought our assistance in settling investment disputes that had arisen betwesn
them, or wanted to assure themselves that our assistance would be available
in the event that differences between them should arise in the future. And
we have been furtiuer eacouraged to berd our efforis in this direction by such
events as the recent enactment by Ghana of foreign investment legislation which
contemplates the settlement of certain investment disputes "through the agency
of" the World Bank.

On the basis of our own experience and of our assessment of the possi-
bility of securing widespread agreement at the present time, we have concluded
that the most promising approzch would be to attack the problem of the un-
favorable investment climate from the procedural angle, by creating inter-
national machinery which would be available on a voluntary basis for the con-
ciliation and arbitration of investment disputes. Some may think it desirable
to go beyond this and attempt to aciiieve a substantive definition of the status
of foreign property. Thers is no doubt in my mind that there is need for a
neaningful understanding between capital-exporting and capital-importing
nations on these matters. And it seems to me that the draft on Protection of

™

Forelgn Property, prepared in the Organization for Economic Coorcration and

Development, might constitute a useful starting point for discussions between

these two groups of countries.
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But while this dialogue proceeds, there is need, we think, to pursue
a parallel effort of more limited scope, represented by the proposals now
being studied by the Executive Directors of the World Bank. These proposals
contemplate the establishment by intergovernmental action of institutional
facilities for the settlement through conciliation and arbitration of in-
vestment disputes between participating states and the nationals of otuer
participating states. The institutional facilities would be linked in some
way to the World Bank, but the Bank would not, of course, itself engage in
conciliation or arbitration. This would be the task of Conciliation Commis-
sions and Arbitral Tribunals established in accordance with rules which would
leave the composition of these bodies, and the rules of law to be applied by
them, to be determined primarily by the parties.

Use of these facilities for conciliation and arbitration would be en-
tirely voluntary. No goverrment and no investor would ever be under an ob-
ligation to go to conciliation or arbitration without having consented to do
so. But once having consented they would be bound to carry out their under-
taking and, in the case of arbitration, to abide by the award. For this
scheme to be fully effective, it should be embodied in an international con-
vention. Such a convention ought to contain the necessary provisions to
prevent undertakings to submit to conciliation or arbitration from being
frustrated, for instance by the refusal of one party to cooperate in the
proceedings. The convention should also make arbitral awards enforceable
in the territories of all participating states. Provision for the enforce-
ability of the award in local jurisdictions may be especially important for
host governments. They, as well as investors, may initiate arbitral pro-

ceedings and the obligation of the foreign investor to carry out the award,
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unlike that of the govermment, needs to be transformed into local law to
be effective.

These proposals contemplate that, given the consent of the host govern-
ment, the investor would have direct access to the conciliation and arbitra-
tion facilities, without the intervention of his national govermment, thus
giving further emphasis to the growing recognition of the individual as a
subject of international law. As a concomitant of that recognition, it would
seem desirable to provide that, once an investor and a host govermment have
agreed to submit a dispute to arbitration, the investor should be deemed to
have waived the right to seek the protection of his national goverrment and
his govermment would not be entitled to take up his case. This development
of existing international law would have the great merit of helping to re-
move investment disputes from the intergovermmental political sphere.

In order to avoid misunderstanding I want to stress that none of the ob-
ligations of such an international convention would apply except where a govern-
ment and a foreign investor had voluntarily agreed to use the facilities es-
tablished by the convention for conciliation or arbitration, as the case may
be. And the states which bocome parties to the convention would not by that
fact alone be obliged to make use of the facilities in any specific case.

These, then, are some of the highlights of the proposals which are pre-
sently being studied in the World Bank. In addressing the Economic and Social
Council of the United Nations in April of this year, lir. George Woods, the
President of the World Bank, said that this approaci in his opinion "deserves
the support of both capital-importing and capital-exporting nations and seems
sufficiently promising to justify further constructive study and investiga-

tion in an attempt to reach a workable agreement." The proposals are modest
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in the sense of being limited to procedure and because of their optional
nature. But I have no doubt that their adoption would constitute a signifi-

cant step forward towards the establishment of the Rule of Law in inter-

national investment.



June 26, 1963

Dear Mr, deyre, /

Thank you very mmch for your letier of June 19, 1963,

I think there may be some wmisunderstanding of what I
would be willing to undertake, &s Mr, Cardin has no doubt told
you, I do not in fact intend to act as President of the Arbitral
Tribunal, For that reason I would have preferred a provision
under which the President of the Arbitral Tribunal would be
designated by the President of the International Bank, However,
I also told Mr. Cardin that, il Morocco should so desire, I would
be willing to agree to a provision under which the President of
the International Bank or a person designated by him would be the
Precident of the Arbitral Tribunal, with the understanding that
in practice I would designate ancther person rather than serve
myself, 1 take it from your letter that the second alternative
is the o e preferred by Moroceco as well as the three utility
Wo

The wording you now propose for the arbitration clause
t lead to misunderstanding by the use of the term "son re~
tant”, The person whom I would designate would in no way
be representing .he President of the Internationsl Bank, I would
therefore suggest that you substitute for the wording "son re-
présentant” the words "une persomne nommde par celui-ei”, I hope
that this will be satisfactory.

As you will realisze, the Bank or its President can accept
responsibilities in connection with arbitral proceedings only at
the recuest of both parties., It would therefore be desirasble that
a formel request come to me from the Govermment of Moroeco and
from the three French companies involved. Since the agreements
will run over a long period of time I think it is in the interest
of all parties concerned to have the record entirely clear,

With my very best wishes,

Sinecerely yovurs,
(Signed) George D,
¥r. J. Reyre gned) George D, Weods
Vice President Director Qeneral George D. Woods
Banque de Paris et des Pays-Bas
Paris, France
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BANQUE
DE PARTS & DES PAYS-BAS

June 19, 1963
Le Vice President - Directeur General

Mr. George Woods

Chairman

International Bank for Reconstruction
and Development

1818 H Street N.W.

Washington 25, D.C.

Dear Mr. Woods,

You were kind enough to tell Mr. Cardin that you could accept
to become the Chairman of the Arbitration Committee arranged for in
the Agreement concluded between the Maroccan Govermment and Maroccan
Utility Companies, provided that the obligations of the assignment
be slightly altered.

The Maroccan Government understood very well that it is
impossible for you to take the engagement of going to Geneva
with a 30 days notice and accepted that you could eventually
send a representative. The exact wording of the amended text
is: "Le President de la Banque International ou son Representant'.
I hope that it is agreeable to you.

I am very happy of the favorable outcome of this issue
and T am most thankful to you for your acceptance. I am confident
that the contribution of the World Bank as a highly regarded and
uncontroverted arbitrator will be decisive in making a success of
such a delicate venture.

I will be extremely happy to discuss with you this operation
in further details during your next stay in Paris.

With warmest personal regards, I am,

Very truly yours,

/s/ J. REYRE

M. B,
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June 17, 1953

Dear Mr. Soyder,

Thank you very much for your letter of June Sth
and for keeping me informed of your sctivities in the
field of the protection of private foreign investment.,

As you say, the Bank has been engaged [for some Lime
in an active study of the possibility of esteblishing cone
ciliation and arbitration facilitles for the settlement of
{nveatment disputes, This study is conducted by the Board
af Executive Directors and the steff. On the stalf side, the
work is directed by myself with the assistance of members of
ny department, After careful consideration we have decided
thet for the time being we would proceed entirely within the
framevork of our own orgenisation., The experience of similar
efforts undertaken elsewhere hes indicated to us that premsture
publication of incomplete plans is not likely to further the
cause which we are trying W serve,

We do not intend, t erefore, to publish details of our
ideas until they have taken a much firmer shape and after
careful consultation with cut member govermments. I appreciate
very much your interest and your kind offer of sssistance but
for the reasons stated there is at the present stage nothing
that we could uaefully ask you to do,

With kind regards,
Sincerely yours,

£§1guuu§ A, Droches

Barl A, Sayder, BEag, : A. Broches
Headquartiers 9£h Air Force . General Counsel
Box 5024

Shaw Alr Force Bese
South Carolina



May 27, 1963

Dear Mr. Kutner: /

Thank you for your letter of May 23 regarding
your interest in the arbitration and conciliation
procedures which the World Bank is at present
considering and which were referred to in my recent
address to the United Nations Economic and Social
Couneil.

Mr. Aron Broches, the Bank's General Counsel,
will be happy to discuss this matter with you further,
if you would wish to do so. I suggest that some-
time when you are to be in Washington you should
give Mr. Broches a call on the telephone. His
number is: DUdley 1-2087.

Sincerely,
[(Signed) George D, Woods
George D. Woods

Mr. Luils Kutner

Commission for International Due
Process of law

105 West Adams Street

Chicago 3, Illinois

‘}Q}\ GCWishart:cml

i
cc: Mr. Broches %
d Soacads wsihk
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of Law in every State on the face of the earth, withoul Sovereignty impairment of the State.

The Commission holds that WorLp HABEAS CoRPUS is premised on the concept that man, as the subject of Inter-
national Law, should have his individual security completely guaranteed by an Internationally enforceable Rule

TELEPHONE STATE 2-1946

"

HAY 24 Recs

May 23, 1963

Dear Mr, Woods: The current letter from the

AMERICAN SOCIETY OF INTERNATIONAL

LAW refers to the bank's interests

in establishing 2 tribunal to insure the sanctity of
international investments,
To thet end,

I am encloslng a copy

of a recent law journal article, "HABEAS PROPRIETATEM:

AN INTERNATIONAL REMEDY FOR WRONGFUL SEIZURES OF
PROPERTY,"
I would be interested in pursuing

it further and at your conveni

LK:"cb

Bnc,.

Mr. George D. Woods
President of International

for Reconstruction snd Development
Washington, D.C.

Bank
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HABEAS PROPRIETATEM: AN INTERNATIONAL REMEDY
FOR WRONGFUL SEIZURES OF PROPERTY

Luis KurNER*
Necessity For Tue WriT oF HABEAS PROPRIETATEM

Rapid advancements in methods of destructive warfare have led peoples
of the world to realize that sincere efforts must be made to establish the prin-
ciple of international due process of law. Only upon the strength of that
principle can we achieve individual security which will lead to world security
and peace.!

The international responsibility of States for injuries to aliens was the
subject of a convention at the Harvard T.aw School in May 1959, The draft
convention was the suggestion of Dr. Yuen-li Liang, the Director of the
Coadification Division of the Office of Legal Affairs of the United Nations
Secretariat and Secretary of the International Law Commission.” Reflecting
on the entire concept of the proposal of habeas proprietatem, the Harvard
draft convention rested on the following basic principles of State respon-
sibility :

1. A State is responsible for an act or omission which is at-
tributable to that State, which is wrongful under international law,
and which causes an injury to an alien.

2. If a State is responsible for such an act or omission, it has
a duty to make reparation therefor to the injured alien or an alien
claiming through him, or to the State entitled to present a claim on
behalf of the individual claimant.

3. (a) An alien is entitled to present an international claim
under this Convention only after he has exhausted the local remedies
provided by the State against which the claim is made.

(b) A State is entitled to present a claim under this Con-
vention only on behalf of a person who is its national, and only if

#*  Member, Tllinois Bar; President, Commission for International Due Process of
Law. The author acknowledges the assistance of Fred Grant, J.D. University of
Chicago Law School,

1. See generally, Kutner, World Habeas Corpus for International Man: A Credo
for International Dwe Process of Low, 36 U. Der. L.J. 235 (1959); and Kutner, The
Case for an International Writ of Habeas Corpus: A Reply, 37 U. Der. L.J. 605 (1960).

2. The text had been prepared by Professor Louis B. Sohn and Assistant Pro-
fessor R. R. Baxter of the Law School of Harvard University, under the general super-
vision of Professor Milton Katz, Director of International Legal Studies. An assisting
Advisory Committee consisted of Professor William W. Bishop, Jr., University of
Michigan; Professor Herbert W. Briggs, Cornell University; Arthur Dean, Esq., of
the New York Bar; Roger Fisher, Esq., of Harvard Law School; Alwyn V. Freeman,
Esq., Deputy Representative of the International Atomic Energy Agency, United Na-
tions; Professor Philip C. Jessup, Columbia University; Charles M. Spofford, Esq., of
the New York Bar; I. N. P. Stokes, Esq., of the New York Bar; Professor Quincy
Wright, Emeritus, University of Chicago; and until his death in 1958, Clyde Eagleton,
Professor Emeritus, New York University.

419
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the local remedies and any special international remedies provided
by the State against which the claim is made have been exhausted.®

The Harvard draft convention, with remarkable farsightedness, and cog-
nizant of the realities of dictatorships, asserted that the responsibility of a
State is to be determined according to international law and that by so doing,
a State cannot avoid international responsibility by invoking its municipal
law.

1. The taking, under the authority of the State, of any prop-
erty of an alien, or of the use thereof, for the State’s own needs or
for any other purpose is wrongful if not accompanied by prompt
payment of compensation in accordance with the higher of the fol-
lowing standards:

(a) Compensation which is no less favorable than that
granted to nationals of such State; or

(b) just compensation in terms of the fair market value
of the property unaffected by this or other taking or, if no market
value exists, in terms of the fair value of such property.

If a treaty requires a special standard of compensation, such special
measure of compensation shall be paid in the manner specified in
the treaty.

2. If property is taken by a State in furtherance of a general
program of economic and social reform, the just compensation
required by paragraph 1 of this Article may be paid over a reason-
able period of years, provided that:

(a) the method and modalities of payment to aliens are
no less favorable than those applicable to nationals;

(b) a reasonable part of the compensation due is paid
promptly, taking into account the general financial situation of the
alien concerned ;

(c) bonds bearing a reasonable rate of interest are given
to the injured alien and the interest is paid promptly; and

(d) the taking is not in violation of an express or implied
undertaking by the State in reliance on which the property was
acquired by the alien.

3. A measure directed toward depriving an alien of the use and
enjoyment of his property, other than a taking under paragraph 1
is wrongful.*

?

Pursuant to article 10, article 32 of the draft convention has this to say:

1. Damages for the taking of property under paragraph 1 of
Article 10 shall be equal to the difference between the amount, if
any, actually paid for such property and the compensation required
by that Article.

2. Damages for the wrongful deprivation of use or enjoyment

3. CONVENTION OF THE INTERNATIONAL RESPONSIBILITY OF STATES FOR INJURIES
10 ALIENS, Harvarp Law Scmoor, art. 1 (1959).
4, Id., art. 10.
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of property under paragraph 3 of Article 10 shall include payment
for losses caused and gains denied as the result of such wrongful
act or omission.?

The importance of the substitution of the rule of law for the rule of
national force is recognized by all thoughtful men in an age in which man
possesses the capacity to destroy the world. Laws must be formulated and
enforced which can shape the future of mankind and insure the preservation
of society. One such law must be designed to protect the individual’s prop-
erty rights against seizure by the State.® Such seizures lead to destruction of
the individual’s integrity and the security implicit in ownership of property.

The right of property is that sole and despotic dominion which

one man claims and exercises over the external things of the world,

in total exclusion of the right of any other individual in the universe.

It consists in the free use, enjoyment, and disposal of all a person’s

acquisitions, without any control or diminution only by the laws of

the land.”

This classic definition of the property right discloses the reasons why prop-
erty ownership and individual security are so closely intertwined. The de-
struction of this security results in serious inter-State disputes—disputes
which could instantly plunge the world into the holocaust of nuclear destruc-
tion.

The importance of security which results from the existence of property
laws, tempered by justice, was expressed in 1909 by a world statesman:

The vital processes of civilization require, and the combined
interests of millions guarantee, the security of property. A society
in which property was insecure would speedily degenerate into
barbarism; a society in which property was absolutely secure, irre-
spective of all conceptions of justice in regard to the manner of its
acquisition would degenerate, not into barbarism, but death.?

Today, in a shrinking world with a swelling population, security of property
is more vital than ever. The realization of this fact led the writer to propose
the adoption of an International Writ of Habeas Proprietatem, a summary

5. Id, art. 32.

6. Throughout this paper the term “individual” will be used to refer to both the
human individual and the property owning business firm. Protection against unlawful
seizure is just as necessary when the property owner is a business firm rather than
the individual person. Since all States today depend in varying degrees on inter-State
business, large firms develop to carry on this business., Such firms will be more stable
and more willing to expand in useful ways (as contrasted to exploitation of resources)
if there exists a system of protecting property rights. If at any time in this paper
a distinction should be drawn between the human and business individuals it will be done
in the text.

7. Brack, Law Dicrionary 1382 (4th ed. 1951).

8. Statement by Sir Winston Churchill, July 1909, cited in Tue ELoQUENCE OF
WinstoN CourcHilL 21 (Czarnomski ed. 1957).
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remedy that would help prevent and correct arbitrary confiscation, detention,
requisition, or seizure of property.?

In the past, victims of State confiscations have been without legal remedy
except through conciliatory and compromising negotiations carried on through
diplomatic channels. Often these negotiations have resulted in serious inter-
State disputes. Impartial, international relief against such seizures in the
form of a writ of habeas proprietatem would provide a method of determining
disputes without causing serious disturbances in diplomatic relations between
the interested States.

Between the years 1927 and 1938 moderately sized property holdings of
United States citizens valued in excess of ten million dollars were seized by
the government of Mexico.!* In 1938-1939 Mexico seized oil properties of
seventeen British, American, and Dutch companies.'* The companies claimed
that the methods of seizure used by the government amounted to no less than
confiscation, Bitter controversy developed between the parties involved,
controversy which did not end even with the decision of the Supreme Court
of Mexico holding the seizures valid. Political statements attributed to
several justices of the Court and the apparent deliberate misapplication of
the existing Mexican constitution and laws led to serious complaints that
the court proceeding was a mere sham, designed to place a stamp of legality
on unlawful government seizures.!? The controversy raged between the
United States and Mexican governments for several years. No reparations
for former property holders were agreed upon until much inter-State tension
had developed.’® No settlement was reached between Britain and Mexico
until 1947, nearly a decade after the property of British nationals had been
seized.!*

Comparable inter-State controversy was occasioned by the Anglo-Iranian
oil seizure of 1951. No settlement was reached between Iran and Britain
until 1954, and then settlement was only partial.'?

Egypt’s nationalization of the Suez Canal Company’s concession in
1956 led to serious disputes which very nearly resulted in the extended use
of armed force. Again, only partial settlement had been made by 1958.1%

9. The term and concept “habeas proprietatem” is new in the history of world
legal literature, Having originated in the author’s lectures, it is now detailed in his
forthcoming book, WorLp MAaN.

10. 3 HackworTH, INTERNATIONAL Law 655-65 (1942), citing correspondence
between Secretary of State Hull and the Mexican government,

11. 16 Encvecropepia Britannica 150-51 (1960). See also STarge, AN INTRODUC-
TIoN T0 INTERNATIONAL LAaw 220-22 (1958); Stanpvarp O ComraNy, DENIALS OF
Justice (1940).

12. Stawparp Oi. Compaxy, DeniaLs oF Jusrtice (1940).

13. See HACKWORTH, op. cit. supra note 10,

14. 16 ExcycrorEpia Britanwica 150-31 (1960).

15. [Ibid. J

16. Ibid.
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In addition to these well known cases, there have been mass seizures of
property in the states of Bulgaria, Czechoslovakia, Hungary, Poland, Ru-
mania, and Yugoslavia since World War I1.17 As to these seizures, the gov-
ernments involved have had to answer legally to no one.

Further, in December 1958, the government of Indonesia nationalized
all Dutch property in the islands. Payment of compensation was deferred
to subsequent legislation. The seizure has been denounced as illegal accord-
ing to standards of international law.1®

Finally, diplomatic relations between Cuba and the United States have
been severely strained by recent land policies of the Castro government.
Reports estimated the value of American property in Cuba at eight hundred
million dollars. At one time or another all of that property has been threat-
ened with seizure.® The methods of seizure used to gain control of three
hundred million dollars’ worth of American owned agricultural land evoked
strong United States protest. A note of January 11, 1960, sharply attacked
the seizure program as illegal according to standards of international law.2?
But Castro did not stop with his agrarian reform program. He used the
threat of seizure to influence the business operations of foreign property
holders. Qil refineries were ordered to process Soviet crude oil. Three
plants refused because of prior commitments to handle Venezuelan oil, and in
retaliation the Castro government seized plants which represented United
States, British, and Dutch interests valued in excess of one hundred million
dollars.?* Severe denunciations of this seizure were issued by the United
States government.?> News reports prophesied the “biggest international
oil crisis since Iran’s nationalization of the billion dollar holdings of the
Anglo-Tranian Qil Company in 1951."% The power to create such a crisis
lay in the hands of one man, whose threat of seizure was unchecked by an
impartial judiciary body. Moreover, the threat of wholesale seizures was
used to try to prevent action by the United States Congress which would
give the President full authority to fix the size of the Cuban sugar quota. In
retaliation to such congressional action Castro threatened to “take penny by
penny American investments until nothing is left.”?* An entire American
investment of nearly one billion dollars was thus threatened. And after the
United States Congress did take the relevant action, the Cuban government

17. Ibid.

18. See Foreign Seizure of Investments: Remedies and Protection, 12 Stan. L.
Rev. 606 (1960).

19. U.S. News & World Report, June 20, 1960, p. 65.

20, N.Y. Times, Jan. 12, 1960, p. 11, col. 1; id. at p. 10, col. 4.

21. Chicago Daily Tribune, June 30, 1960, p. 1.

22. Id. at p. 8, col. 5.

23. New York Herald Tribune, June 12, 1960, p. 5.

24, Chicago Daily Tribune, June 30, 1960, p. 8, col. 5.
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seized other American business plants, evoking further formal protest from
the United States government.®

The contentions of the United States and Cuba in this dispute serve as
good examples of the claims presented in each of the serious property dis-
putes already mentioned. The United States claims that the Cuban actions
amount to confiscation, while Cuba contends that the seizures are actions of
expropriation for the welfare of the citizens of Cuba.*® Confiscation is
generally considered unlawful according to international law, while expropria-
tion is recognized as lawful State action.*?

Within the international void in the area of property security these inter-
State disputes have in the past continued for years. But in today’s restless
world such disputes must be eliminated, or at least settled promptly. If the
habeas proprietatem concept is adopted, an impartial judicial tribunal will be
able to hear the contentions of the interested parties and then make a decision

25. N.Y. Times, July 17, 1960, p. 1.

26. Certain terms must be defined for the purposes of this paper and for an under-
standing of one of the questions which the International Court will face when it con-
siders an international writ of habeas proprictatem. Nationalization—this is probably
the broadest term used in relation to property acquisitions by the State. One authority
defines it thus: “Nationalization is the taking of property which may be either confis-
cation of expropriation according to whether or not compensation is made. Nationali-
zation resembles confiscation if, in the taking of property, compensation is refused or
the compensation offered or granted is inadequate; nationalization resembles ex-
propriation if the taking or use of property by public authority is accompanied by
adequate compensation.” Sipkov, Postwar Nationalizations and Alien Property in Bul-
garig, 52 Am. J. InT'L L. 469, 470 (1958). So, “nationalization” may be said to be
the broad term which applies to any “bringing of land, property, industries, ete., under
the control of the nation.” 7 Tre Oxrorp EncrisH Dictionary 32 (1909).

Expropriation—that type of “nationalization” which provides for compensation.
Sipkov, supra; 3 Tue Oxrorp Encrise DicrioNary 449 (1897).

Confiscation—that type of nationalization which makes no provision for compen-
sation. Sipkov, supra. It contains connotations of forfeiture or penalty. 1 THE OXFORD
Encuisa Dicrionary 808 (1888). A somewhat related term is Reguisition. This term
is ordinarily used in time of war when a State requires that property be furnished for
military use, 8 THE Oxrorp Excrism DicrioNnary 501 (1914). But it may be used
whenever the State calls into use any property (real or personal) for use in a matter
of the State’s interest. Usually in this connection the term is used when the State calls
for goods which are to be consumed (such as food products) or which are to be operated
only temporarily (such as a truck requisitioned for temporary hauling duty). Schubert,
Compensation Under New German Legislation On Expropriation, 9 Am. J. Comp. L. 84
(1960), Seizure is used at various times to apply to either intervention, confiscation, or
expropriation.

Since it is important from a legal standpoint to determine whether a seizure is
confiscation or expropriation, it is submitted that the International Court should make
that determination. After all, if confiscation is unlawful in international law, surely
for a State to confiscate an individual's property is to deprive him of that property
without international due process of law.

27. STARKE, op. cit. supra note 11, at 221; see also Bismop, INTERNATIONAL LAw:
Cases AND MaTeriaLs 485 (1953) where the editor points out, though not using the
terms “confiscation” and “expropriation,” that most international authorities agree that
international law requires compensation for a seizure to be lawful. Thus, confiscation,
by definition, would be unlawful.
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to settle the question of legality immediately and effectively. Had the writ
of habeas proprietatem been available to the United States property holders
in 1938, to the Anglo-Iranian Qil Company in 1951, to the Suez Canal Com-
pany in 1956, to the Dutch land holders in 1958, and to the United States,
British, and Dutch property owners in the early months of 1960, much inter-
State tension could have been averted. In each case the International Court,
applying standards of international due process of law, could have handed
down a decision binding on all parties as to the legality of the State seizure.
The controversy, under the proposed system, would not have to become an
inter-State matter, because the property holder himself would have standing
to petition for the writ. Such a system would produce far more effective
results than does the present use of regular diplomatic channels to argue a
point of law which should be decided by a tribunal of law.

Tue FuNpaMENTAL NATURE OF PropERTY RIGHTS

1. Documented Theory
It is not difficult to understand why unlawful property seizures create
so much bitter controversy when one realizes just how fundamental the right
to own property really is. Property rights are imbedded deeply into the
history of civilized man, In ancient times the Divine Law relating to prop-
erty was handed down: “Thou Shalt Not Steal,” and “Thou Shalt Not
Covet.”

In 1215 A.D. the Magna Charta provided that no free man should be
disseized except by proper procedure under the law of the land.®® This
protection was reiterated in 1628 in the Petition of Rights.?® Property rights
were characterized in 1789 as “natural and imprescriptable” by the Declaration
of the Rights of Man and of Citizens.?® The United States Constitution
provides that no individual shall be deprived of property “without due
process of law,” and that no private property shall be taken for the use of the
public “without just compensation.”#

Property rights, considered fundamental throughout the history of man,
are no less important to the peoples of today’s world. The recognition of
property rights is universal, with eighty-two percent of today's national con-
stitutions containing clauses respecting them.?? As a result, the right to hold
property free from arbitrary State seizure is recognized constitutionally only
six percent less frequently than the right to enjoy individual liberty and fair
legal process.®®

28. See discussion in THACKERAY, THE Lanp awp tee CommuniTy 72 (1882).
29, [bid.

30. Ibud.

31. U.S. Const. amend. V.

32. 1 Peasreg, ConsTITUTIONS OF NATIONS 7 (2d ed. 1956).

33. Ibid. See also 3 PEASLEE, op. cit. supra note 32, at 808, Of ninety-nine states con-
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Further evidence of the international status of property rights is found
in the Universal Declaration of Human Rights, a noble document designed
to give substance to those “fundamental human rights” which all member
States of the United Nations pledged to promote and encourage. Even though
the Declaration never became law throughout the world, it indicates those
rights which the member States considered ‘“fundamental” Every voting
member of the United Nations approved article 17 of the Declaration which
provides, “l. Everyone has the right to own property alone as well as in
association with others. 2. No one shall be arbitrarily deprived of his prop-
erty.”** The signatories of the European Convention for the Protection of
Human Rights and Fundamental Freedoms guaranteed to the peoples within
their jurisdiction the right to hold property:

Every natural or legal person is entitled to the peaceful enjoyment

of his possessions. No one shall be deprived of his possessions

except in the public interest and subject to the conditions provided

for by law and by the general principles of international law.??

The right is also recognized in the American Declaration of the Rights and
Duties of Man, a document drawn up by the Organization of American
States,*® and in the Economic Agreement of Bogota.?”

Arbitrary seizure of property in violation of such a well-recognized and
fundamental international right is certain to give rise to bitter controversies
between the deprived property owner and the seizing State. More important,
and more dangerous to the existence of international peace, is the fact that
such seizures lead to inter-Stete disputes and tension.®® In order to avoid
such controversies, impartial international protection of fundamental prop-
erty rights must be established. Adoption of the international writ of habeas
proprietatem would provide the necessary protection.

2. In Actual Practice

This country’s belief that the right to own property is a fundamental
human right was shown in the 85th Congress of the United States, when
Senator Homer E. Capehart of Indiana inserted into the Record a statement
made by Senator Olin D. Johnston of South Carolina, concerning the

sidered, only nine had no constitutional protection of the property right: Bulgaria, Laos,
Muscat, Poland, Rumania, Saudi Arabia, Switzerland, Vatican City, and Yugoslavia.

34. Yearsook oF THE UNITED Nartions 1948-1949.

35. Robertson, The European Court of Human Rights, 9 Am. J. Come. L. 1
(1960). Property protection was added by a protocol of March 22, 1952, It is gratify-
ing for the writer to note that ideas which he has advanced since 1931 have been
verified by the experience of the European Court of Human Rights.

36. Note, Foreign Seizure of Investment: Remedies and Protection, 12 Stan. L.
Rev. 606, 622-23 (1960).

37. Ibid.

38. See discussion, supra, of various seizures in the last thirty years; see also
note 36 supra.
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return of property seized from German and Japanese nationals during and
following World War II. That statement emphasized the purpose of the
Trading With The Enemy Act of October 6, 1917, under which the relevant
property was seized:
Its principal purpose was (a) to immobilize the properties of enemy
nationals in World War I; (b) to prevent commercial transactions
between the merchants of the United States and Germany and her
allies; and (c) to hold the properties in trusteeship for the ultimate
disposition of such assets by the Congress. Confiscation of such
properties was never in the mind of the Congress when the original
statute was enacted. ( Emphasis added.)®®
Yet, despite the fact that the act was aimed at aiding the United States’ war
effort, its terms were used to permit seizures of property of Japanese na-
tionals up until April 28, 1952, and of that owned by German nationals up
until April 17, 1953, long after the conclusion of the war. These seizures, and
the long failure to return the property, were the objects of the bill introduced
by Senator Johnston, a bill designed to return this property. The Senator’s
remarks present a convincing argument for return of the property, but more
important, they present a concise, revealing view of the traditional American
anti-confiscation policy. That policy was first internationally formalized by
the Jay Treaty of 1794 which compensated for British Tory property con-
fiscated by various of the colonies. It is a policy recognized by the Constitu-
tion, and practiced throughout the political history of our country. The
senator urged that this is no time to change that policy by failing to compen-
sate for and return properties seized from German and Japanese nationals.
His remarks present the American view of the fundamental nature of the
right to hold property. But they also point to the necessity of adopting the
concept of habeas proprietatems which will place international force of law
behind that fundamental right. FFor even in a great democracy such as ours
the processes of freedom sometimes move slowly. Much needed, for the
sake of fulfilling our own principles and for fortifying our position in the free
world, is a plan which would permit those persons deprived of their property
to petition for an international writ of habeas proprietatem. Had that process
been available at the end of World War II the matter of property seized
under the Trading With The Enemy Act could have been promptly settled
by an impartial international court. As a result the United States would not
have been placed in the embarrassing position of watching the Nasser govern-
ment justify the seizure of the Suez Canal Company by a comparison of that
action with American seizures of property belonging to German and Japanese
nationals.*?
39. 103 Cowne, Rec. 11295 (1957).

40. This comparison is referred to in the Senator’s remarks found in the Con-
gressional Record.
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Recent West German legislation further evidences the free world con-
science in regard to property seizures and thus further points to the funda-
mental nature of the right to own property free of interference by the State.*!
That legislation lists the precise purposes for which property may be expro-
priated or requisitioned, and also stipulates the terms and conditions which
must be met before the government can acquire title to the property. Perhaps
most important are the provisions which require the payment of compensation
or indemnification for all property expropriated or requisitioned.

The principles thus recognized in national history and in national legis-
lation are universal principles, principles which must be backed up interna-
tionally by force of law. For mere national recognition of the principles will
not secure them for all the peoples of the world. They must be internationally
recognized and internationally enforced.

IMPLEMENTATION OF THE PROPERTY RIGHTS

“The principle of law respecting individual rights by all persons, includ-
ing the state itself, without sanction or effective implementation cannot he
considered a legal principle.”’* Implementation of the right to hold property
free from unlawful seizures should be placed in the hands of the International
Court of Habeas Corpus already proposed by this author for the purpose of
protecting the personal freedom of all individuals.*®

The court system, as outlined in the Treaty-Statute submitted by the
author to the American Bar Association in 1959, would consist of nine
international circuit tribunals and one court of review.** Each circuit tribunal
would have equal competence and jurisdiction, each operating within a fixed
circuit, and each composed of jurists selected from the States making up
the circuit. This circuit arrangement is desirable for several reasons. The
first is jurisprudential in nature. Because of the varying social and economic
traditions and circumstances existing throughout the world, it seems advis-
able to submit cases growing up in a certain region to a tribunal sitting in

41. Schubert, Compensation Under New German Legislation on Expropriation, 9
Awm. J. Come. L. 84 (1960).

42, Kutner, supra note 1, at 238, citing Letourneur and Drago, The Rule of Law
As Understood in France, 7 Am. J. Come. L. 147 (1958).

43. The basic principle upon which the two writs will rest, i.e., international due
process of law, makes possible the issuance of both writs by the Court of Habeas Corpus.

44, The Treaty-Statute was proposed at the meeting of the American Bar Asso-
ciation Section of International and Comparative Law held on August 25, 1959, at Miami
Beach, Fla. The Treaty-Statute provided for seven circuits, but a subsequent article
by the author has pointed out the desirability of increasing the number to nine. This
will correspond to geographical considerations, diversities in legal traditions, culture,
religion, and history. The nine proposed circuits are: 1. Communist-Orient; 2. U.S.5.R.-
East Europe; 3. Western Europe (including Israel); 4. Islamic States; 5. Southern
Africa; 6. Non-Communist Orient; 7. Austral-Oceania; 8. Latin America; 9. Anglo-
American,
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that region and composed of jurists familiar with the region and its prob-
lems. The second reason is practical or political in nature. To the State
involved in a seizure case it will seem more advantageous to have its case
heard and decided by a tribunal composed of jurists familiar with the state
and its principles and problems. This will undoubtedly boost the prospects
for voluntary acquiescence to the decision of the court.

The Court of Review would be composed of nine justices, one selected
from each of the nine circuits. Thus, the widest possible range of judicial
thought would be represented on the tribunal which will hear appeals from
the circuit tribunals.

Another provision which would be attractive to the signatory States is
that which will require exhaustion of local remedies. A petitioner must show
that he has exhausted any available local remedies or that no such remedies
exist before the court will consider his case. This will give the seizing State
every opportunity to remedy any unlawful action without the petitioner
having to seek international redress.

Once the international writ of habeas proprietatem has been issued and
a hearing of the case set, the judges must have an international standard of
due process of law by which to judge the State’s actions. It is essential to
the success of the writ that the substantive requirements of due process be
set out, just as they have been set out in the Treaty-Statute designed to deal
with personal security. The writ, by its very nature, would have effect only
in case of unlawful seizure or detention of property, just as the writ of habeas
corpus has effect only in cases of unlawful detention of the person. Unless
international standards are set which are to be observed by all States the
effect of the writ could be negated by national legislation or regional treaties
making more and more types of seizure proceedings lawful. Therefore,
certain well-recognized elements of international due process of law should
be declared *® At least the following requirements should be set out: (1) A
hearing should be held to determine the reasons for a seizure. (2) The
individual should have the right to present reasons why his property should
not be seized. (3) The individual should have the right to the aid of an
interpreter, and, if not a citizen of the seizing State, the right to receive any
aid provided by his home government. (4) Proper compensation should
be made for any property otherwise lawfully expropriated.*® If all mem-
ber States were bound to conform to these standards, the individual’s property
rights would be cared for in good style.

The international writ of habeas proprietatem must be agreed to in a

45. Kutner, supra note 1, at 251.
46, See Bismop, op. cit. supro note 27, at 485-86 where it is said that the require-
ment of compensation is generally accepted by authorities in international law.
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treaty, outside the formal framework of the United Nations because it is
essential that all States be permitted to participate in this system designed
to protect property rights. Especially desirable would be the participation
of Communist China which would bring millions of Orientals into the pro-
tective system. Of course this power of the Far East will be outside the scope
of the plan if membership is limited to members of the United Nations.
In fact, the non-membership of that communist State in the United Nations
may be one reason why it would desire to participate in the movement to
secure individual rights. Voluntary participation in the movement for
international habeas proprietatems might very well boost the chances for
membership of Mao’s government in the United Nations. Such participation
would present the Communist Chinese government a chance to prove to the
world, especially to neutral Orientals, that it is willing to work in a co-
operative world movement., This could lead to support for United Nations
membership,

Within the system outlined by the author’s Treaty-Statute the concept
of habeas proprietatems would function and grow along with that of its com-
panion concept of habeas corpus.

TaE NATURE oF THE WRIT OF HABEAS PROPRIETATEM
1. Scope of the Writ

Technically, in a habeas proprietatem case the state would be ordered
to show cause why the writ should not be issued, and upon issuance of the
writ, to produce the property so that the court could decide whether it had
been lawfully seized and detained. But, practically speaking, such production
of property itself is impossible. So the International Court of Habeas Corpus,
in a habeas proprietatem hearing, would be dealing with matters relating to
title to the property involved. The State would be ordered to produce title
or proof of title to the property, and the court then would determine whether
the property represented by the title had been unlawfully seized. The Inter-
national Court would not deal with matters of property value or dollar
assessments of damages. The scope of the court’s action in a habeas pro-
prietatemn hearing would be to determine whether the State acted lawfully
according to international due process of law in seizing the petitioner’s prop-
erty and title to that property. The Court would thus be dealing with con-
cepts of title.

As outlined, the acceptance of the habeas proprietatem concept would
not deny to a State its right to expropriate or requisition property for the
national welfare. What would be required of the State is that it fulfill the
requirements of international due process of law in carrying out its nationali-
zation program. This requirement gives substance to the protection of indi-
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vidual security and integrity connected with property ownership, This
relationship of the State to the individual is in accord with the demands
which must be met if the rule of law is to be established throughout the
world. For, implicit in the rule of law concept is the legal subservience of
the State to any rights of the individual which are prior and superior to
those of the State.#” The fundamental nature of the right to hold property
free from unlawiul seizure makes it a right which is “prior and superior”
to any supposed right of seizure resting with the State.

2. Issuance of the Writ

Any property holder whose property has been unlawfully seized by a
State, or any person acting for such property holder, could petition for the
international writ of habeas proprietatem in the circuit tribunal for the
circuit in which the property has been seized. The petition should state:
(1) that the petitioner’s property has been unlawfully seized, giving the
name of the seizing State and a precise description of the property involved ;
(2) the cause of the seizure (if known to the petitioner) ; and (3) that there
has been an exhaustion of available remedies or that there are no such
remedies,

When a legally sufficient petition is presented, the circuit court should
issue a show cause order to the seizing State, ordering it to file its motion
as to why the international writ of habeas proprietatem should not issue.
The State’s return should state: (1) whether the property in question was
seized by the State and is under the State’s control, (2) what method was
used in seizing the property, (3) the canse of the seizure, and (4) the
authority by which the seizure was made.®® If the State fails to show cause
within a ten day period, or if the court finds that the cause shown is not a
legally sufficient one it would then issue the international writ of habeas
proprietatem. Then the State must produce title to the property and the
court will hold its hearing to decide the question of legality.

Providing the individual with the right to petition in his own name
would have a very distinct advantage. The subsequent hearing and con-
troversy would be more apt to be limited to the seizing State and the indi-
vidual property owner. Under traditional views only the State representing
an individual may appear before the international tribunal against the offend-
ing State. This tends to create an atmosphere of inter-State conflict which
is not at all necessary.

The right of the individual to initiate international legal process is in

47. Kutner, supra note 1, at 238,

48. The reason, of course, for detailing the contents of the various documents in
this paper is to show that the State will not be subjected to false claims. The Inter-
national Court will be able to dismiss a petition as being legally insufficient.
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accord with modern international legal thought which now recognizes the
individual as a subject of international law.*® No other position is really
feasible now that the individual has been recognized by the United Nations
Charter as a being endowed with fundamental human rights and freedoms.
Article 55 of the Charter declares that the United Nations shall promote
universal respect for, and observance of, human rights. And the member
States pledged in article 56 to co-operate with the Organization of United
Nations to achieve the purposes set forth in article 55, including the observ-
ance of human rights. So, to the extent that this instrument of international
law recognizes the fundamental rights of the individual and imposes an
obligation on the State to respect those rights, the Charter constitutes the
individual a subject of international law.5°

3. Orders of the Court

The International Court of Habeas Corpus must be able to issue three
types of orders in a habeas proprictatem case. First, the court must be able
to declare a seizure to have been unlawful and must be able to remand or
return title to the individual. When this first type of order is issued the
court should be able to place in the hands of an ad hoc international tribunal
the task of requiring of the State an accounting for any rents or losses in
use of the property during the time of its detention by the State.

Second, in order to deal with those instances of seizure in which the
purposes of the State were lawful but the seizure itself was unlawful be-
cause of a failure to compensate, the court must be authorized to remand
the case to a national court or to transfer it to an ad hoc international tribunal
for the fixing of reparation or compensation,

Third, of course, the court must be able to declare the State action
lawful according to the standards of international due process of law.

4. Enforcement of the Court's Orders

These orders can be made effective without a system of extrinsic en-
forcement. “International tribunals have traditionally secured compliance
with their decisions without the aid of specific enforcement procedures other
than court decree.”’ This has been the case with arbitral boards and special
international courts, the old Permanent Court of International Justice, and
the International Court of Justice.

49. Kutner, supra note 1; Ross, A Text-Book oF InTernaTioNAL Law 96, 27-28
(1947) ; Lauterpacht, The Subjects of the Low of Nations, 64 L.Q. Rev. 97 (1948) ; Srt.
Korowicz, INTRODUCTION TO INTERNATIONAL Law 385 (1959). These Citations contain
complete lists of authorities relating to this position,

50. Lauterpacht, supra note 49.

51. Kutner, supra note 1, at p. 606.
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The International Court of Habeas Corpus and the concept of habeas
proprietatem would be established by treaty agreement of the member States.
An authority in international law has declared that “treaties are more regu-
larly and more honestly observed than violated . . . .” Another has said,
“Seldom has a state refused to execute the decision of a court which it has
recognized in a treaty. The idea of law, in spite of everything, still seems
stronger than the ideology of power.”® (Emphasis supplied.)

In those few instances when the court’s orders are not satisfied, the
tremendous pressure of world opinion backing a system of law would be
brought to bear on the hesitant State. Those signatories which are also
members of the United Nations could also take steps in that organization
to bring the sanctions provided in the Charter against the offending State

as a violator of the obligation of all States to respect fundamental human
rights,

DESIRABILITY OF PrROTECTION QUTWEIGHS PROBLEM OF SOVEREIGNTY

The desirability to so many different groups of people of the implemen-
tation of the habeas proprietatem concept should lead to willing agreement
by the States of the World.

The protection offered by this concept would be welcomed by alien
property holders because it will provide them with a process to quicken the
return of their seized property or the payment of compensation of seized
property. At present they can act internationally only through their home
government, The process has proven unwieldy and slow. With the availa-
bility of the proposed writ of habeas proprietatem the alien property holders
can personally challenge the State’s action in an impartial international
tribunal.

But the protection offered by the international writ of habeas proprieta-
tem would extend also to citizens of the seizing State. To these people
acceptance of the concept will be extremely desirable because they at present
have even less international protection against arbitrary seizures than do
alien property holders.5® It has long been thought that to extend the reach
of any international proposal to the relationship between a State and the
property of its own citizens would be an encroachment on that State’s
sovereign powers. The time has now come completely to review traditional

52, Id. at 607, citing Brices, Law oF Nartions 20-21 (2d ed. 1952), and Kelsen,
Compulsory Adjudication of International Disputes, 37 Ad. J. InT'L L. 400 (1944).

53. DBisuop, op. cit. supra note 27, at 476, citing correspondence between Secretary
of State Hull and the Mexican government. This correspondence presents the States’
views as to what is required of a government when it deals with aliens and citizens,
See also Note, Foreign Seizure of Investment: Remedies and Protection, 12 Stan. L.
Rev. 606, 622-23 (1960).
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doctrines of sovereignty in light of the importance of individual security
to the survival of man.

The creation long ago of the League of Nations and the Permanent
Court of Justice, despite adherence to the concept of inviolability of
sovereignty, ushered in the age of world organization. In this vital new age
the traditional concepts of sovereignty have been doubted and challenged.5*
Perhaps the culmination of those challenges, thus far, is the obligation im-
posed upon all States by articles 55 and 56 of the United Nations Charter
to preserve and protect human rights. This obligation is absolute, making
no allowances for considerations of sovereignty. Today the traditional
doctrines of sovereignty are obsolete. No leaders interested in the survival
of society may permit their efforts or thoughts to be thwarted by ideas
formulated for use in the past. The world changes rapidly; the law must
change to keep pace. If the rule of law concept is to be established, the
world must recognize that certain individual rights are prior and superior
to any rights of the State. And the right to hold property, embodying the
security and integrity of the individual, is one of these rights. For the
sake of all mankind the right must be protected, for citizens of the seizing
State as well as for alien property holders.

Finally, the habeas proprietatem concept would appeal to international
industry and commerce. The “progressive emergence of nationalistic eco-
nomic programs in the ‘capital-importing’ nations of the world has created
difficult problems for the investor in foreign economies.”® Any presently
existing forms of protection for foreign investors, or for companies operat-
ing plants in foreign States are completely inadequate to provide the type
of security which is needed for healthy commercial growth.5 The proposed
protection would thus be extremely desirable to those engaged in inter-
national commerce and those who would like to become so engaged.

Tue Uwnitep Stares Must TAKE THE LEAD

As a nation representative of freedom to all the world the United States
must take the lead in offering the protection of habeas proprietatem to the
world’s peoples. We must take the lead in calling for all States to agree
in the form of a legally binding treaty to offer protection of the indi-
vidual's fundamental human rights.

Such action would do more than demonstrate to the world that we are a

54. Kutner, supra note 1. Franklin D. Roosevelt expressed these doubts and
challenges in his fourth inaugural address on January 20, 1945, when he asserted, “We

have learned that we cannot live alone . ... We have learned to be citizens of the
world, members of the human community.” Cited in Barck & BLAKE, Siwce 1900, at
727 (1952),

55. 12 Staw. L. Rev. 607 (1960).
56. Id. at 613-16.
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nation which believes in and works for the principles of freedom. It will
protect the vast American investments in foreign lands, and will protect
foreign property improvements made possible by our Mutual Security Pro-
gram. Some of the latest available figures show that United States invest-
ments in Latin America alone amount to over six and one-half billion
dollars, while investments in Africa amount to three-quarters of a billion
dollars.?™ On these two continents, where the spark of nationalism is con-
stantly being rekindled and fanned into flame, vast investments are presently
insecure and in danger. The proposal for habeas proprietatem would leave
the new-born States or governments in these areas the right to embark
upon a plan of nationalization, but at the same time it would protect the
fundamental rights of property holders.

This is the opportunity for the United States to take the lead in provid-
ing the machinery to make possible the world harvest of a property right.

CoNcCLUSION

In view of the serious inter-State disagreements which result from
property seizures and long delays in settlement of reparations, the necessity
for implementation of property rights is clear and demanding. Recent
seizures by Castro’s government and the critical international dispute which
they touched off, pointedly indicate the danger which such actions pose to
world peace. The availability of the international writ of habeas proprietatem
in the International Court of Habeas Corpus would ease international ten-
sions developing from property seizures by offering prompt, efficient settle-
ment of legal problems existing between the property holder and the seizing
State,

The protection offered by habeas proprietatems would be welcomed by
millions of property holders throughout the world. It is a protection which
must be offered in order to achieve that degree of individual security neces-
sary for survival in this atomic world. The States of the world must see
the importance of the protection offered, and must put aside ideas of sov-
ereignty, replacing them with ideas of preserving human dignity and human
rights. Sir Winston Churchill, speaking of the failure of the League of
Nations, warned in 1946, “It failed because the governments of those days
feared to face the facts, and act while time remained. This disaster must
not be repeated.”™® The United States must today fearlessly face the facts
and, while time remains, lead the world’s peoples in a move which will
result in acceptance of the International Court of Habeas Corpus and the
writs of habeas corpus and habeas proprietatem.

57. Tue Ecowomic Armawac 455 (Gates ed. 1958).
58. Tue Eroguence ofF WinstoN CHuUrcHILL 109 (Czarnomski ed. 1957).
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The proposed International Court of Habeas Corpus would not only be
a keeper of the world’s conscience, but would be the keeper of the world’s
properties. Being basically a conscience court, it would assert its jurisdic-
tion in cases of accepted and agreed upon standards of moral and legal wrong-
doing which flaunt the conscience of mankind. As a court of conscience it
would affirm the inherent competence of the human being as a member of
an international community in having his existence and property recognized
and protected by a procedure of basically applied, substantial justice and
fair play.
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April 9, 1963

Dear Walter,

I was glad to learn from your letter of
April 5th that your "Arbitration Guide" has now
been published.

While our Board has had a number of discussions
concerning the Draft Convention, there is really nothing
new to report for the time being.

You might be interested, however, in what
Mr. Woods had to say on the subject in his annual
address to the United Nations Economic and Social

Council on April 5, 1963. Enclosed please find the
relevant two pages from Mr. Woods' speech.

With kind regards,
Sincerely yours,

{Signed} A, Broghos

A, Broches
General Counsel

Mr, Walter Hill
Secretary-General

International Chamber of Commerce
38, Cours Albert ler

Paris, France



Merch 18, 1963

Dear Mr. Maktos,

As you probably know, I left Washington in
the middle of Pebruary to visit a number of countries
in Africa. Unon my return I found your letter of
February 19, 1963 with the attached study on "Legal
problems and policy concerning the acceptance by the
American Republics of the Bank's Convention for the
Resolutlon of Disputes between States and Nationals of
Other States". I have in the meantime had an opportunity
to read your study and I want to complimend you on a
very thorough job.

Your Memorandum gives rise to only one guestion.
You mention that recently the United States and Quatemala
concluded an agreement concerning investment guaranties,
making provisions for submission to an Arbitral Tribunal
of United States claims growing out of such guaranties.
You also menticn that the agreement was concluded by an
exchange of notes. In view of the provisions of Article 149
of the Constitution of Guatemala I wonder whether this type
of agreement could validly be concluded in such an informal
manner without the approval of Congress. I assume that this
guestion must have been looked into by the State Department
before the agreement was concluded and I would be interested
to learn, if possible, whether the State Department was
satisfied that the agreement constitutes a valid and binding
obligation of Guatemala.

I have asked our Treasurer's Department to send you
a check in payme 't of your fee.

With personal regards,
Sincerely yours,

(Sigued} A. Broches

John Maktos, Esq. A. Broches
3700 Massachusetts Avenue, N.W. General Counsel
Suite 221

Washington 16, D. C.
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INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT
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8I0/63-1 WBG ARCHIVES
FROM: The Acting Secretary February 7, 1963

DRAFT CONVENTION ON THE PROCTECTION
OF FOREIGN PROPERTY

During the discussions of the Executive Directors on the subject
of conciliation and arbitration of investment disputes, reference has
been made from time to time to a convention on the protection of foreign
property which was being drafted in the Organisation for Econmic
Co-operation and Development. }VGT AVA)‘ LA—BLE

The text of the draft conventiopshas now been released and a copy
thereof is attached for information. As noted in the introduction to
the draft, the Council of the OECD has not yet taken a decision on the

principle and content of the draft.

Distribution:

Members of the Committee of the Whole
President

Vice Presidents

Department Heads
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October 25, 1962

Dear John, / i

I was very glad to receive your note of
October 23 with the attached papers on the coneiliation
and arbitration question. They will certainly be most
helpful to me and I can assure you that they will be
treated as entirely informal and unofficial comments.

With best regards.

Sincerely yours,

A. Broches
General Counsel

Mr. Joha C. Bullitt
Acting Assistant Secretary
Treasury Department
Washingten 25, D, C.
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Zeer geachte Heer Funke, e

In antwoord op uw brief van 1l september 1952,
deel ik U mede dat op de zojuist afgelopen jaarvergadering
van de Bank de Board of Governors een resolutie heeft aan-
genomen van de volgende inhoud:

RESOLVED:

THAT the Executive Directors are
requested to consider the desirability and
practicability of establishing institutional
facilities, sponsored by the Bank, for the
settlement through conciliation and arbitration
of investment disputes between governments and
private parties and, if they conclude that such
action would be advisable, to draft an agreement
providing for such facilities for submission to
governments.

In de rede van de Heer Black werden aan dit onderwerp
enkele opmerkingen gewijd die ik hieronder letterlijk weergeef.

"The Bank staff has carried forward two special projects
which I mentioned in Viemna. It has finished and made public a
study of various proposals for setting up some kind of multi-
lateral scheme for insuring international investments. It was
not the purpose of the study to reach concluiions with respect
to any such scheme, but rather to illuminate the issues involved.
It has been given to governments and to the Development Assistance
Committee of the OECD, which asked the Bank to undertake it.

De Weledelgestrenge Heer

Mr. A.P. Funke

Keizersgracht 391

Amsterdam-C, Nederland "y
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For some time, the Executive Directors of the Bank have
been studying a second idea that also is aimed at increasing
confidence in international private investment, namely, the
establishment, under the sponsorship of the Bank, of some kind
of machinery for the conciliation or arbitration of international
disputes arising between governments and private parties. A
working paper on the subject has been circulated, and we are now
receiving commentes from governments. I hope that you will agree
with me that this approach is an interesting and promising one,
arnd that you will approve the resolution on your agenda
specifically authorizing the Directors to study the matter"®.

Met vriendelijke groeten,

Hoogachtend,

Mr. A. Broches
General Counsel



September L, 1962

Dear Lord MeNair,

During our short conversation in Brussels you were
kind enough to say that you would be willing to look at
the working paper on settlement of investment disputes
which we prepared in the Bank and which will be discussed
by the Dank's Executive Directors during the coming
months.

As the paper itself states, it is not to be regarded
as a proposal. It is rather intended to highlisht certain
iesues of principle and to furnish a basis for discussion.
The paper has been circulated to all member governments of
the Bank and I am sure that both the Treasury and the
Foreign Office are aware of its existence., (Indeed we have
asked for preliminary comments from governments by the
end of this month).

It goes without saying that if you found the time to
comment on the working paper I should be most pleased and
grateful to learn your views.

Sineerely yours,

A. Broches
Eneclosure Genersl Counsel

The Right Honourable Lord MeNair
Lavender Cottage

25 Storey's Way

Cambridge, England



August 21, 1962

I read the resolution with great interest and I
congraiulate you and your Committee for having been such
effective sponsors. :

Sincerely yours,

Bugene R. Black

Luricksvv



AMERICAN BAR ASSOCIATION
ORGANIZED 1878

SECTION OF INTERNATIONAL AND COMPARATIVE LAW

1961-1962
QFFICERS COUNCIL
Chaivnian Evcene D, BENNETT THE CHAIRMAN, VICE-CHAIRMEN, SECRETARY,
STANDARD O1L BLDG. SECTION DELEGATE AND
SAN IRANCISCO 4, CALLF. A1 4 0 Deat J. WESLEY McWiLLaMs, Philadelphia, Pa.
Vice-Chairman HAmry LiRov JONES Vg Tk |=') P‘. C [] Last Reriring Chairman, lx-aficio
722 JACKsON PL., N. W. R LAY oL
_— I VieeCh ‘.x‘ASHINGTON 25, D. € JoE C. BARRETT, Jonesboro, Ark.
Driiiids Jiee: ke S HERBERT S, LiTTLE, Scattle, Wash,
Max CHOPNICK Joun R, SteveNnsoN, New York, N, Y.
‘I’QF" 4{::"“ STl-j s 3 Davip M. Gooper, Chicago, I1l.
c FW .Oth o3 S ERNEST SCHEIN, Washington, D, C,
Uﬁ'ff'\,ﬂl;:;tu_ K’E LyMAN M. TONDFL, JR., Nc.w York, N. Y.
223 Bay RinGe Prwy. Pati. CARRINGTON, Dallas, Texas
BrROOKLYN 9, N, Y, Jacor M. LasHry, 8t Louis, Mo,
Int\l;;nﬂrif.m'il.] Organizations Hurman PuLEGER, San Trancisco, Calif.
61‘{?,“{‘,\,;'&5 BENJAMIN BuscH, New Yc_)rk, N. Y. ]
S, Louis 1, Mo. HEeLeN L CLaceTT, Washington, D. C.
Secretary Domarp K. DuvalL JaMmEes O. Murpock, Washingron, D). C.
939 26TH ST, N.[\)W.C
i Please address your reply to:
Asi't Secretary  GERALD M. DOPPELT 1821 Jefferson Place, N, W
STaNDARD OIL BLDG. * *
San Francisco 4, CaLIE. WaShlngton 6 " D., C g
Se~"rq Delegate 16 House af Delegares
VicTor C FoLsou August 14, 1962

30 ST, Jasmes AVE
BosTON 16, MAss,

Dear Mr, Black:

I am happy to advise you that the House of Delegates of the
American Bar Association on Thursday, August 9, 1962, unanimously
adopted the attached resolution on the conciliation and arbitration of
investment disputes between governments and private investors under
the auspices of the World Bank.

A copy of the resolution as it was adopted by the House of
Delegates is attached.

Sincerely yours,

Cliffofd/J. Hynniglg, Chairmar
Committee on International Unification of Private Law

Mr. Eugene R. Black, President
World Bank

1818 H Street, N. W,
Washington, D. C.

_ Y
Enclosure sl GE
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AMERICAN BAR ASSOCIATION

The House of Delegates adopted on Thursday, August 9, 1962,
the following resolution with respect to the establishment of interna-
tional machinery for the conciliation and arbitration of international
investment disputes, urging support of the establishment by an inter-
national agreement of such machinery in close conjunction with the
World Bank (International Bank for Reconstruction and Development)
and authorizing officers of the Section of International and Compara-
tive Law to appear before the Departments of State, Treasury, and
Commerce and before the Congress in support of the treaty and ne-

‘cessary enabling legislation:

Whereas, the international flow of private capital to the less
developed areas of the world will be encouraged by more ef-
fective measures for the protection of the rights of private
investors, this being a problem which has also received the
attention of the organized bars of many countries adhering to
the principle of the rule of law;

Whereas, the case-by-case growth of legal principles, char-
acteristic of the common-law tradition, has proven to be one
of the more effective methods of developing contemporary law,
including the laws relating to the rights of private investors in
foreign countries;

Whereas, President Eugene R. Black of the World Bank (Inter-
national Bank for Reconstruction and Development) announced

in Vienna in September, 1961, that the Bank would explore with
other international institutions and with member governments
the feasibility of establishing specific machinery for the conecili-
ation and arbitration of disputes between governments and for-
eign private investors;

Whereas, the prompt settlement of international investment
disputes would be promoted by affording private claimants di-
rect access to conciliation and arbitral machinery without the
necessity of formally securing governmental espousal or dip-
lomatic protection of claims;

Whereas, a proposal limited to procedural machinery for the
conciliation and arbitration of international investment disputes

can be advanced independently of and without dependence upon

o s



other current proposals for bilateral or multilateral treaties
defining principles of law applicable to international investments
or providing for insurance or other guaranties of international
private investments;

Therefore, Be It Resolved, that the American Bar Agsociation
favor the establishment of machinery for the conciliation and
arbitration of international investment disputes between gov-
ernments and foreign private investors in accordance with
principles of law applicable to the rights of investors and with
provision for direct access to such machinery by private per-
sons to the extent that the parties to the international invest-
ment dispute have consented thereto;

Further Resolved, that the Association favor in principle the
negotiation and ratification of an international agreement for
the establishment of such machinery for conciliation and ar-
bitration in close conjunction with the World Bank;

Further Resolved, that copies of this resolution be sent to

the Secretaries of State, Treasury, and Commerce and to

the appropriate Committees of the Congress, and that the
officers of the Section of International and Comparative Law
be authorized to appear before said Departments and Commit-
tees in support of such an international agreement and neces-
sary anabling legislation,




July 12, 1962

Mr. Clifferd J. Hynning
1821 Jefferson Place, N.W,.
wﬂ'hingm 6’ DuCe
Dear Cliff:
Ihis is to confirm, pursuant to our conversation, that
I hereby authorize you, on behalf of the Bank, to use the microfilm
that we have lent you with a view to having photostatic copies made

for your own account by Recordak Co.

Very sincerely yours,

Georges R, Dalaume
Attorney
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Dear Dr. Reinhardt,

I have received your letter of May 26, 1962,
with which you enclosed an outline of an internstional
convention for the establishment of an arbitration institute.
This draft will undoubtedly be of assistance to us in our
own studies and I am glad that you sent it to me.

In your letter you make reference to my statement
at the Viennz meeting of the Board of Uovermors, and to the
possibility of establishing machinery for the settlement of
international disputes which would be linked in some way
to the World Bank. After informal discussions of this idea
with the Executive Directors of the Bank, we have now
prepared a working paper in the form of a draft convention
which we recently circulated to the Executive Directors
for comment.

Until we receive the comments of governments, it is
difficult to forecast the further progress of the study.
I have noted your kind offer of assistance and I may
refer to it when the time is ripe.

With best regards,

Eugene H. Black

Dr. E. Reinhardt

Association Internationaled'Etudes pour la
Promotion et la Protection des Investissements
Prives en Territoires Etrangers

92. rae du Ehone

Geneva, Switserland



May 31, 1962

Dear Mr, Hynning,
/‘h‘\"’?&'\ﬁmk you very much for your letter of

May 28 with which you sent me a copy of the Resolutiom
on the settlement of investment disputes which will be
presented to the House of Delegates at the Annual Meeting
of the American Bar Association in San Francisco during
the first week in August,

I also take this opportunity to thank you
for sending me the ALI draft of the foreign relatioms
law of the United States,

With best regards,

A, Broches
General Counsel

My, Clifford J, Hynning, Chairman
Committee on International
Unification of Private Law

1821 Jefferson FPlace, N,W,
Washingten 6, D. C,



HecuT, HADFIELD, FARBACH & MCcALPIN
ELEVEN BROADWAY
NEwW YorK 4,N.Y.
DAVID S. HECHT (1239-1959) WHITEHALL 4-B260
BARNABAS B. HADFIELD (IBSB—IQBI) CABLE: HEADROIT

C. LANSING HAYS, JR.

CARL F, FARBACH Ma_‘y' 8’ 1962

PAUL A. LANDSMARN
JOSEPH V.HEFFERNAN
TOWNSEMD M. McALPIN
C.J. HEAD

Lars Bengston, Esq,.

International Bank for Reconstruction
and Development

1818 H Street, N.W.

Washington 25, D.C.

Dear Lars:

hY

Many thanks for your letter of May 4, 1962. I
hope you found my comments on the arbitration clause to
be useful.

Incidentally, I shall gain a bit of experience
with one of the clauses that I mentioned in my letter,
One of our arbitrators has Just died, so that I shall see
how well the provision in the compromis as to the proceed-
ing conftinuing will work.

There 1s nothing specific to do at this time,
I shall be sure to look in on you again, however, the next
time I am in Washington.

Very sincerely yours,

Cond

p’/—\

e
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Mr, Broches aclnowledges receipt of "Hules of arbitration
and conciliation for settlement of international disputes
between two parties of which only one is a State" as adopted
by the Administrative Council of the Permanent Court of
Arbritation on March 26th, 1962,

2 mei 1962

Zeer Ueachte Heer Sanders,

Hierbi] bevestig ik gaarne de ontvangst van uw
brief van 16 april 1962, met de daarbij ingesloten’
"Rules of arbitration and conclliation for settlement
of international disputes between two parties of which
only one is a State",

Ik was in de eerste week van april in Nederland,
en heb toen het genocegen gehad met Prof, Frangois van
gedachten te wisselen over het probleem van de beslechting
van zgn, "investment disputes", 1k heb toen ook nog getracht
U te bereiken, maar vernam dat U in Luxemburg waart,
Misschien doet zich binnenkort eens de gelegenheid voor
U te ontmoeten,

Inmiddels verblijf ik mct de meeste hoogachting,

A, Broches
General Counsel

De Hooggeleerde Heer
Prof, Mr, P, Sanders
Burgemeester Knappertlaan 134
Schiedam, Nederland



May 1, 1962

Dear Mr, Kins, .
g

Thank you very mach for your letter of April 18, 1962,

In the light of developments of the April meeting of
the Committee for Invisible Transactians, I am glad that I
did not stay over in Paris, although the weather may in the
meantime have changed!

I promised to keep you informed of our activities in
the field of arbitration of investment disputes, However,
for the moment there is nothing to report, ]

With kind regards,

. A, Broches
Ueneral Counsel

Mr, Peider Kons

Secretary of the Council and
Head of the Legal Service
Organisation for Economic
Co-operation and Development
2, rue André-Pascal
Paris-XVI, France



- : ANNEX I

UNITED NATIONS NATIONS UNIES

NEW YORK .,

DABLE ABBHEES * WNATIBENG NEWYDRK + ABNESHE TELEDNARMHIBUE
-’ -
FILE NO.: EC 232/9 (3—2) . 3 Apl"ll 1962

Dear Miss Scalak,
With reference to the reguest you made by telephone on
SaREE 2 April 1962, I am enclosing herewith an excerpt from the United
Nations publication, "Status of Multilateral Conventlons in respect
of which the Secretary-Generzl Acts as Depositary", containing
ne list of States which have signed, ratified or acceded to the
Convention on the Recognition and fnforcement of Foreign Arbitral
Awards, done at New York on 10 June 1958, as well as other
information relating to that Convention.
In so far as concerns the Convention for the Zxecution of
Foreign Arbitral Awards, done at Geneva on 26 September 1927, I
. am enclosing an excerpt from the League of Natlons publication,
"Signatures, Ratifications and Accessions in respect of Agreements
and Conventions concluded under the auspices of the League of Nations",
Twenty-first List, which gives the status of the Convention as of
31 July 1946, the date when the Treaty Registration Service of the
League of Nations Secretariat was wound up. Since then, the
following States have signed the Convention and deposited their

instruments of ratification with the Secretary-General of the United

[ 3

.-

]
Miss Rose Scalak )
International Monetary fund
19th and H Streets, N.W.
Washington 25, D.C.



UNITED NATIONS (<% 'y NATIONS UNIES

Nations on the dates indicated:

State ' Date ,of Sigmature Date of Deposit of

Instrument of Ratification

Israel "2, October 1951 27 February 1952
Japen 3 L February 1952 11 July 1952
Ireland : . 29 November 1956 10 June 1957
YTugoslavia | 13 Harch 1959 13 Harch 1959

Yours truly, v

Emily Rounds
Treaty Section
Office of Legal Affairs

-
s
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2 Fxecution of Foreign Arbitrul Awards.

NUPRILON FOR THE ENECUTION OF FORFIGN ARNITRAL AWARDS,

Gcn’fwa. September 26th, igz7 '

In Force since July 25th, 1920 4:ticie %

1. Ratifications: 31.

hnatrao 18ty 1930
(April 27th, 1929)

Brloros
¢ s eve, the right to limit the ubligation mentioned in Artile 1 to cantracts wineh are considered commercial under
11 pational law s

Belgian Congo, Territory of Ruanda-Urundi ( Jute 5th, 1630 a)
{sREAT BRITAIN AND NORTHERN [RELAND (July 2nd. 1939)
Neawjoundland (January 7th, 1931 a)

Behamas, British Guiana, British Honduras
Folkland Islands

G brajtur, Gold Coast (@) Colony, (b) Ashanti, (c) Northern Territories, (d) Togo- ;
Lasd wnder British Mandate) .
Jamaica {including Turks and Caicos Islands and (ayman Islands) . -
Hl'-"'l_va =
Pajetine fexcluding Trans- Jurdan) . =
Twrpanytka Territory -
{ panda Protectoale &
Windward Islands ' venada, St. Lucia, St. Vincent) <
Zanzibar
Mauritius {July 13th, 1931 a)

Northern Rhodesia {July 13th, 1531 a)
Leewward Islands (Antigua, Dominica, Montserrat, St. Christopher-Nevis, Virgin Islands)
(March gth, 1932 a)

A wita (October 11th. 1934 @)
Burma (excnding the Karenni States under His Majesty's suzerainty) {October 19th, 138 4i
i41s Majesty v wmeves the night to limit the obligations mentioned in Article T to contracts which are conswlerad

commerciil winder the law of Burma
NEw 7EALAND (W estern Samoa included) (April gth, 1929)

Ixin, (October 23rd, 1937)

Is no: binding as regards the enfurcenient of the provisions of this Corvention upon the territoriex in India of any
I'minee or Chief under the suzerainty of His Majesty.

Indha reserves the tight to hmit the obligation mentioned in Article 1 to contracts which are considered as commercial
under its natvienul iaw.

CzIECHO-SLOVAKIA (September 18th, 1031)

The Czecho-Slovak Republic does not intend to invalidate in any way the bilateral treaties concluded by it with varwus
States, which regulate the questions referred to in the present Conventiou by provisious going beyond the provisions
of the Convention. -

DENMARK {April 25th, 1629)

Under Danish law, arbitral awards made by an Arbitral Trnibuna! do not immediat=ly become operative! it is necessatry
in each case, in order to make an awa-d operative, to apply to the ondinary Lourts of Law. in the course of the
proceedings, however, the arbitral awaryl"will generaily be accepted by vwl Courts without further examination as
a basis for the final judgment in the afiair. .

FrEE CiTy OF DaNzIG {through the intermediary of Poland. ‘April 26th. 1938)

Estonia (May 10th, ro2q)
* Reserves the right to linut the obligation mentiomad o ATt o 1 1o centracts aer ¢ are easeiered commeraal under
its national law

FiNLAND (July 3oth, 43} .
FrancE (May 13th, 1031)

Reserves the right to limit the obligatwn mentioned 10 Article 1 to contracts which are considered commercial under
its national law.

GERMANY \September Ist, 1930)

GREECE (January 15th, 1932)
The Helienic Government resetves the right ta lunit the obligation mentioned in Article 1 to contracts which are
considered as commercial under its naticnal law. !

ITaLY {(November 12th, 1930)

LUXEMBURG (Seprember 15th, 1630) :
Reserves the right to liout the olhyation mentioned in Artwle 1 to contracts which are considered as commercial
under its national law.
Condirned
1 Registered No. 2096. See Treaty Series of the Leagus i Nations, Yol. g2, 1 301
Ratifications 41d accessions subsequent to registration: Vol 46, p. 205! Vol 100, p. 259: Vol. 104, p. 526; Vui 107,

t j .p. 528; Vol. 111, p 414 Vol. 117, p. 303: Vol 130. p. 457! Vol 146, p. 210, Vol 185, p. 3%9;V ol 185, p. 301 and Voi. 193,
3 P 269 . g
| -
3
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Continsed)

* THE NETHERLANDS (for the Kingdom in Europe) (August 12th, 1931)

Netherlands Indies, Surinam and Curagao (January 28th, 1933 @)

PORTUGAL (December 10th, 1w
(1) The Portuguese Government reserves the right t+ hmit the ahigaton meptioned in Article 1 to conmtracts which
are considered commercial under its nationa! tew
(z) The Portuguese Government declares, aceordimy 7 the teoms 1 Srie 1 that the present Convention does not

apply to ita Colonies. ‘»
RoOUMANIA (June 2znd, 1.5,
Reserves the right to limit the obligation mentwnm! v« s 1 to . ontracts which ure ronadered commercial unders
1ts pational law. '
. -

SPAIN . (January 15th, 143

SWEDEN : (August 8th, 1020

SWITZERLAND (Septembey 250 Ly 0

THAILAND aly sth an4r)
‘ $

3. Signatures not yst perfected by Ratification: ¥

BovLivia NICARAGUA Prut
'3, Open to Blgoature by. )
ALBAaNIa LITHUANIA URUGUAY
BRAZIL MoONACO And all the other States which
CuiLe NORWAY may sign the Protocol of
TrAQ PaNxaMma September 24th, 1923.
JAPAN PARAGUAY :
LaTvia PoLAND
LIECHTENSTEIN SALVADOR , )
L

1]

.
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United Nations—Status of Multilateral Conventions

ANNEX II

ST/LEG/3, Rev.1

1. Convention on the Recognition and Enforcement
of Forelgn Arbimral Awards 5
(In force sinee 7 Junme 1939) ".
:

State Date of signature

ARTHAnISEAN o conp wmss wos vmu s vy
Albania
Argentina
TP -1 ) R
Austria
Belgium
Bolivia
Brazil
Bulgaria
Burma

Byelorussian SSR
Cambodia
Cameroun
Canada
Central African Republic...............nn..
Ceylon

.............................

»

. Date of receipt of
instrument of ratification
or accession (a)

Terriforial
Application?

2 May 1961z

10 October 1961

15 November 1960
5 January 1960a

CHITE. « con oo cmsld s el © 0 ¥ Gaied 58 HWE & 0w

Colombia
Congo (Brazzaville)
Congo (Leopoldville)
Costa Rica
Cuba
Cyptus . ;voi s
Czechoslovakia
Dahomey
Denmark
Dominican Republic
Ecuador
El Salvador
Billogia .ofie v s simem dn
Federal Rep%blic of
Germany
Federation of Malaya
Finland

............
................................
.........
................................

17 December
10 June

............

...............

1 Por the list of territories to

10 July 1959

3 January 1962

30 June 1961

19 January 1962
26 June 16959

x

which the Convention was extended,

Declorations

and

Reservations?

see page XI1I-7.

2 Por the text of declarations and reservations, see page XXII-8-10,
3 Applicable to Land Berlin (notification made on ratification).

Page XXIT-4



United Nations—Status of Multilateral Conventions

ST/LEG/3, Rev. 1

Siate Date of signaturs

EOHASIEE . oo e SRR T VR e

1251 R e S RS ST S

Tvory COmRt . oo covn iwmins 34 wamas € b a8
Lo N T =P e

Laba oo vonm b tun s 9o ¥ AR 5 & WEwE g mEET X
LACETBERSEBIN & oo vivisy wovmoss b wpwyavs i o, st ki 3
Luxembourg « v vam oa
Madagascar .. coovuinnnn I o, B ia = WA S

Wepal . o sos caon oo wvien v s & oeds § 5 SRwurs
Netherlands . . . v vnnas 10 June 1958
Wekr Zealanid oo smen wias Saeumms s v was
PICEEAEUR. o5 s s atsies s st & o Sean v o
IR 4 i onuen nrapme s s s v 5s 45 ke b o vt
IEEBTIN i i omsion simionn i) Besiien e 4 Brsesion, 412 s

TRTETITL oo vore osinn miscbil & Somes it re 50,6058 S0 s

PREUL & s b TEE S0 80T 00 OO s O -
Philippines - cows svvn ox 10 June 1958
Paland o sous sinionens v 10 June = 1958
POHEER] o wanum s o saes basaan « s B
Republic of KOTea, «oun vovs smamins v v snns <

Deie of receipt of
tnstrument of rolification
or accession (a)

5 March 1962a

13, July 1960

5 January 1959

20 June 1961a

12 February 1959a

14 March 1961a

3 October 1961

1 For the list of territories to which the Convention was extended, see page XHII-7.
2 For the text of declarations and reservations, sce page XXII-8~10

Applicationt

.. Declarations
and
Reservations®

31 December 1960

Page XXII-5



United Nations-—Status of Multilateral Conventions

ST/LEG/3, Rev.1

Date of receipt of

Declarations

' instrument of vatification  Territorial and
State Date of signature or accession (a) Applicationd! Reservations3

Republic of Viet-Nam. . .coivs v vesxfvnsesnns

IO, 4w im0 000 B MR i 5 13 September 196la
San Marino ........ R A R
Saudi Arabia ......... ..ot i eens
el o i i & e B SR e pEREE 55 SO

»

.....................................

.................................. 21 December 1959a
PO 5 s 0 vonon v aie Ruwe 8 ¥ 5550 TS558 B
Tunisia .o e
WRTIET . o 5 om0 Moo Svesestasi iy S s ) AT
Ukrainian SSR ......... 29 December 1958 10 October 1960
Union of South Africa........oovvvvnvnnn.. .
Union of Soviet
Socialist Repubilics .. .. 29 December 1958 24 August 1960
United Arab Reptblic & ..vi v vivmnyvoms vrsnns 9 March 18594
United! Kitgdom o comescvmwi sumn o5 5iws 5 76 dme
Litiited States 6f Rarion. o e vosms & soes 5% 55
UIPRes VoIt o o vansmes pamess s seams § 5 vies
UBHEHAY oo sw views sires 55 (o 3 Sumpg 48 Soms
Venezuela . ..cuvews s s vassns o onas s s o
1T £ T I ——

-
]

1 For the list of territories to which the Convention was extendedl, see page XXII-7.
2 For the text of declarations and reservations, see page XX11-8,—-10

X

31 December 1960

Page XXII-6



United Nations—Status of Multilateral Conventions ST/LEG/S, Rev.1

" 1. Convention on the Recognition and Enforcement of Foreign Arbitral Awards

“Kerritorial application

Date of receipt of
Notification by: notification Extensjon to:
FIamn oo veinn veme vinn ans 26 June 1959 All the territaries of the French Republic.
‘.
-
=

31 December 1960 Page XXII-7



United Nations—Status of Multilateral Conventions ST/LEG/3, Rev.1

1. Convention on the Recognilion and Enforcemén.! of Foreign Arbitral Awards

Déglarations and Reservations

, ARGENTINA

“If another Contracting Party extends the application of the Convention to ferritories which fall within
the sovereignty of the Argentine Republic, the rights of the Argentine Republic shall in no way be affected
by that extension.”

N BULGARIA

“Bulgaria will apply the Convention to recognition and enforcement of awards made in the territory
of another contracting State. With regard to awards made in the territory of non-contracting States it will
apply the Convention only to the exent to which these States grant reciprocal treatment.”

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC

“The Byelorussian Soviet Socialist Republic will apply the provisions of this Convention in respect
to arbitral awards made in the territories of non-contracting States only to the extent to which they
grant reciprocal treatment”.!

CZECHOSLOVAKIA

“Czechoslovakia will apply the Convention to recognition and enforcement of awards made in the
territory of another contracting State. With regard to awards made in the territory of non-contracting-
States it will apply the Convention only to the eXtent to which these States grant reciprocal treatment.”

ECUADOR

Ecuador, on a basis of reciprocity, will apply the Convention to the recognition and enforcement of
arbitral awards made in the territory of another contracting State only if such awards have been made
with respect to differences arising out of legal relationships which are regarded as commercial under
Ecuadorian law.! ’

FEDERAL REPUBLIC OF GFRMANY (see below)
FRANCE

Referring to the possibility offered by paragraph 3 of Article I of the Convention, France déclares that
it will apply the Convention on the basis of reciprocity, tethe recognition and enforcement of awards made
only in the territory of another contracting State; it further declares that it will apply the Convention only to
differences arising out of legal relationships, whether contractual or not, which are considered as commercial
under its national law.? .

FEDERAL REPUBLIC OF GERMANY

"With respect to paragraph,l of article I, and in accordance with*paragraph °
3 of article I of the Conventidn, the Federal Republic of Germany will apply
the Convention only to the recopnition and enforcement of awards made in the
territory of another Contracting State,"

HUNGARY (see page XXII-10)

1 Translation by the Secretariat,

31 December 1960 ‘ Page XXII-8
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INDIA

“In accordance with Article I of the Convention, the Government of India declare that they will
apply the Convention to the recognitid® and enforcement of awards made cnly in the territory of a
State, party to this Convention. They further declare that they will apply the Convention only to differ-
ences arising out of legal relationships, \.Jvhether contractual or not, which are considered as commercial

under the Law of India.” -
JAPAN (see below)

MOROCCO

The Government of His Majesty the King of Morocco will only apply the Convention to the recogni-
tion and enforcement of awards made pnly in the territory of another contracting State.!

"NORWAY (see below)
PHILIPPINES

“The Philippines delegation signs ad referendum this Convention with the reservation that it does
so on the basis of reciprocity and declares that the Philippines will apply the Convention to the recog-
nition and enforcement of awards made only in the territory of another contracting State pursuant to
Article I, paragraph 3 of the Convention,”

POLAND

“With reservation as mentioned in Article I, par. 3.
ROMANIA (see page XXII-10)
UKRAINIAN SOVIET SOCIALIST REPUBLIC
The Ukrainian Soviet Socialist Republic will apply the provisions of this Convention in respect to

arbitral awards made in the territories of non-contracting States only to the extent to which they grant
reciprocal treatment.!

UNION OF SOVIET SOCIALIST REPUBLICS

The Union of Soviet Socialist Republics will apply the provisions of this Convention in respect to
arbitral awards made in the territories of non-contracting States only to the extent to which they grant
reciprocal treatment.?

JAPAY

"ees it will apply the Convention to the recognition and enforcement of
awards made only in the territory of another Contracting State."

NORWAY

"l. We will apply the Co;lvention only to the recognition and enforcement
of awards made in the territory, of one of the Contracting States,m

"2, We will not apply the Gonvention to differences where the subject
matter of the proceedings is irmovable property situated in Norway, or a
right in or to such property.” °

1 Translation by the Secretariat.

31 December 1960 ' Page XXII-9
(The next page is page XII-10)
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ROMANTA

The Romanian People's Republic will apply the Convention only to differences
arising out of legal relationships, whether contractual or not, which are considered
as commercial under its legislatédon,

The Roranian People'!s Republic will apply the Convention to the recognition
and enforcement of awards made in the territoiy of another Contracting State., As
regards awards made in the territory of certain non-contracting States, the Romanian
People's Republic will apply the Convention only on_the basis of reciprocity
established by joint agreement between the parties,

y .HUNGARY

"... the Hungarian People's Republic shall apply the Conventiocn to the
recognition and enforcement of such awards only as have been made in the N
territory of one of the other Contracting States and are dealing with differences -

arising in respect of a legal relationship considered by the Hungarian law as a
commercial relationship.”

-

1 Translation by the Secretariat }

Report No. 9 Page XXII-10
30 September 1961 Temporary page
: (The next page is page XXII-12)
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"R 10
BRINCKMANN, WIRTZ & CO. FEB 12 RECDiamaure +, February 7, 1962

FERDINANDSTRASSE 75
Dr. R. BRINCKMANN FERNSPRECHER 32 10 05

Dear Mr.Black:

I received your letter of January 31, and thank you for
sending me the memorandum on the proposed arbitration machinery
which I read with great interest.

Certainly there is a lack of specific machinery for con-
ciliation and arbitration with respect to the position of
private investors vis-d-vis the government of those countries
in which the investments are made. The fact that such machinery
would exist and would have been acknowledged in the form of
an international agreement by the individual government would
give a certain inducement to make use of it in the actual
case, although the respective government would not be bound
to do s0.

Perhaps you are already informed of the fact that certain
doubts have been expressed whether an arbitration machinery in
the form of a list of personalities from which the arbitrators
have to be selected would be sufficient for a uniforme protect-
ion of investments in foreign countries. This question was
dealt with at the last Conference of the International Law
Association in Hamburg in 1960 by a Comittee on "Property

i Protection", and I am enclosing a photostatic copy of the
observations of the German Branch of the International Law
Association on this subject. The arguments in Section 135, and
the draft of an arbitration agreement will perhaps be of

Interest to you.

It was indeed a great pleasure to see you again, and
this time in Hamburg and I am most grateful fo you that you
will give my son Rudolf the privilege of paying you his
respects.

Hoping to meet you again in a not too distant future,

I remain with best regards,

Mr.Eugene R.Black, President
International Bank for Reconstruction and
Development

Washington 25, D.C. ;ﬂﬂﬁgi j?@;/kﬁﬁw
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January 8, 1962

Mr, GJW, Height
One Rockefeller Plaza
New York 20, New York
Dear Wins o
Thank you for your letter of January 4. I noted
with interest your suggestion to have a discussion of the
0.E.C,D. project at the Headquarters of the American Soclety
of International law, I expect to be in Washington in the
beginning of February and I have tentatively blocked off
Friday afternoon, February 9.
Thank you for your good wishes which I heartily

reciprocate.
S84ineerely yours,

A. Broches

ABrochesses



December 26, 1961

Dear Lord Shawcross: ' //

-l
Thank you very much for your letter of November 21, 1961, Your
letter reached me only just before the start of the meetings of the
0,E.C.D, Comnittee dealing with the proposed investment convention,
I understand, however, that one or two American members of A.F.P.I.
had an opportunity to discuss the convention with Messrs. Rusk and
Ball in Washington,

I was glad to learn that you believe that the establishment of
an internetional arbitration system under the aegis of the Bank
would be a constructive step, We are working on an elaboration of
the ideas which I formulated in Vienna and I hope that we shall get
a favorable response from governments,

With best regards,

Sincerely yours,
{Signed) Eugene R. Black

Eugene R, Hlack
ABroches/amk

The Right Honorable Lord Shawcrcss, Q.C.
St, Helen's Court

CGreat 5t, Helen's

London, E.C, 3, England



Decermber L, 1961

Shabtai Rosenne, Esq,
Delegation of Israel
to the United Naticns
11 Fast 70th Street
New York 21, New York

Dear Mr, Rosenne:

In reply to your letter of November 2L, 1961 I can tell you that
to the extent of my knowledge we have never considered the possibility
of invoking the advisory competence of the International Court. One
reason for this is probably that the Articles of Agreement of the Bank
contain a provision under which any questions of interpretation of the
Articles are determined by the Executive Directors, subject only te
appeal to the Board of Governors, Similar provisions occur in the
Charters of the International Finance Corporation, the International
Development Association and the International Monetary Fund,

I do remember one instance in which a member country which had a
dispute with foreign creditors suggested that we might try and seek
an advisory opinion from the International Court as to their proper
conduct in the circumstances of that case, It was, however, clear
that this would be outside the scope of our access to the Court under
our agreement with the United Natioms,

I trust that this answers your question and I remain,

Sincerely yours,

A, Broches
CGeneral Counsel



« NOV 24 Ree'p

Frou THE RigHT Hov®® LORD SHAWCROSS. ST HELEN'S COURT,
’
RN GREAT ST HELEN'S,
AVENUE 432 LONDON. E.C. 3.

21st November, 1961.

Aw\. n'\‘ é’[av&é :

The real point of this letter is to refer to your excellent
speech at Vienna, but may I first mention the talks which, as you may
remember, we have had from time to time about the protection of foreign
investment, and in particular, the possibility of establishing a
Multilateral Convention laying down one or two elementary principles
of international law and securing the right of submission to some
international tribunal in the event of dispute.

I am glad to say that this particular project is going fairly
well. A draft of such a Convention, differing a little but not significantly
from the one prepared under the auspices of Abs and myself, has been
prepared by the Secretariat of the OECD. It looks as if most of the
OECD countries will support the idea that such a Convention, which contains
provision for adherence by countries outside Europe, i.e. the developing
capital importing countries, should be concluded. The British
Government is giving it warm support and the Council of European
Industrial Federations has passed a resolution strongly commending it.
Indeed, the only significant obstacle in the way is the unfortunate fact
that the United States Government still appears to be opposed to the
idea preferring its own system of bilateral conventions. And this
is indeed most unfortunate, especially as the initiative in the OECD was
largely the result of a letter which Douglas Dillon sent me some years
ago in which he expressed the view that a Multilateral Convention concluded
by like-minded Nations in an organisation like the OEEC (as it then was)
would form a useful precedent. Moreover, there seems little prospect of
any useful extension of the bilateral system at the present time. If you
were able to give the project any support with the State Department it would
be of tremendous advantage. Various organisations in the United States,
such as the American Bar Association, are now pursuing the matter and
I think that Arthur Dean and Chuck Spofford, who are on the Committee of
the international group called APPI, will do what they can with the State
Department, as will Leo Welch.

I read with very great interest the admirable speech you made
at Vienna. It is a very clear and comprehensive survey of some of the
issues confronting neutral and other investors at the present time. I
thought Oliver made a useful contribution at the San Francisco meeting.

[We here were......
Eugene R, Black, Esq.,
International Bank for Reconstruction and Development,
Washington, 25, D.C.,
U.S.A.



We here were particularly interested in what you said on the
subject of settling financial disputes, involving private parties. As
you very well know, there are many foreign investors, small as well
as large, in the less developed countries who find great difficulty in
securing proper settlement of the disputes which they may have with
the Governments of these countries, These disputes frequently involve
political considerations or have political repercussions and public
officials are consequently loath to submit them to adjudication. Again,
as has happened too often recently, investors may find themselves
forced to deal with revolutionary regimes determined to repudiate
agreements their predecessors may have made in order to secure the
flow of foreign capital, In the absence of a water-tight contractual
provision for the submission of disputes to neutral arbitration, investors
in these cases have no remedy other than the usually inadequate one of
securing support for their claims by their own Governments through
diplomatic channels.

Although I have myself supported the establishment of a
Multilateral Convention re-affirming the most elementary rules of
international law, such as that there should be no expropriation without
compensation and that specific undertakings should not be broken, I have
always thought that by far the most important thing would be to secure
an arrangement under which private investors and Governments could
submit their disputes to neutral arbitration. If a system of submission
to neutral arbitration existed, one could rely on difficulties of the kind
I have indicated being settled in a fair and reasonable way. Investors
cannot really ask for much more. The problem is how to persuade
Governments of the capital importing countries to accept procedures of
this kind. I very much hope that the lead which you are so helpfully
taking in this matter may result in a wide acceptance of the principle
of neutral adjudication. If the World Bank, as an institution commanding
the greatest respect and having wide influence amongst the development
countries, were to establish appropriate arbitration facilities, either in
the form of a permanent arbitration court or a panel of arbitrators whose
procedures could be set in motion on application to the Bank, I have no
doubt that the task of persuading Governments to accept neutral
arbitration clauses in the contracts they make with foreign investors
would be very greatly facilitated.

The APPI organisation to which Arthur Dean, Spofford, Leo
Welch, Abs, Wallenberg and various other European bankers and
industrialists belong, will be only too happy to lend you and your colleagues
every possible assistance in the study or implementation of these ideas
which you canvassed in your Vienna speech. We have, in fact, been
doing a good deal of work on the problem of international arbitration and
if there is any help which you think we could give, I hope you will let me
or our American Secretary, Win Haight, know. I am sure that the need
is becoming increasingly urgent, If you could obtain support from

/member.....



member Governments of the World Bank organisation for the
establishment of some international arbitration system under the
aegis of the Bank, there would be enthusiastic and widespread support
from private investors in all of the countries in which private capital
is available for export to the less developed countries.

Bu,r
3
WL?\NIAW lavnv)

ﬂ?——-
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Files November 20, 1961
A, Broches

Arbitration - U, K, Position

Last Friday afternoon I had & visit from Mr, Goldman who had been
informed by London that the Treasury had been very much interested in
the passaege in Mr, Hlack's speech dealing with arbitration, The
Treasury welcomed Mr, Black's initiative and wondered what further
steps were going to be taken, I told Mr, Goldman that the Management
was considering that question and that a decision would be taken very
soon, Mr, Goldman said that the Treasury would welecome a study by
the Bank of this problem, In reply to a question by me Mr, Goldman
said that the Treasury might be prepared to support study of specific
proposals but that, as far as he knew, they had not gone beyond
thinking in terms of a more general study,

AB/amk
ec, Mr, Eugene R, Black

Sir William I1iff
Mr, J. Burke Enapp
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October 26, 1961

o

Dear Spruille:

Thank you very much for your letter of October 13 and the
enclosed letter and memorandum of the Director Gemeral of the Inter-
American Commercial Arbitration Commission,

I am fully aware of the important role played by the Commission,
as well as by the American Arbitration Association, in the field of
commercial arbitration, Indeed, I feel that these institutions, along
with the International Chamber of Commerce and some more specialiszed
arbitral organizations, have been and are providing fully adequate
facilities for the adjustment of commercial disputes between business-
men in international trade. I also understand that in some cases the
facilities of the organizations have been used for the adjustments of
disputes, one of the parties to which was a government or governmental
orgenization, Nevertheless, our own experience here in the Bank has
indicated reluctance on the part of governments to submit disputes be-
tween them and private parties to presently available channels for
arbitration, especially where the dispute is not of a purely commercial
character, as for instance in the case of so-called invesiment disputes,
It was this problem to which I addressed myself in my Vienna speech,

We would certainly be interested in getting your views and those
of the Director General of your Commission, To that end I suggest that,
if agreeable to you, Mr, Marquez Sterling get in touch with the Ceneral
Counsel of our Bank, Mr, A, Broches.

With best wishes,

Sincerely yours,

Vil / &

I

ABroches/amk Eugene R. Black

k/\
P
pruille Braden, Esq.

320 East 72nd Street

New York 21, New York
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The Honorable Eugene R. Black, President
International Bank for Reconstruction and Development
33 Liberty Street

New York City

Dear Gene:

As perhaps you may recall, I was instrumental in getting through
the Resolution creating the Inter-American Commercial Arbitration
Commissior(;the Seventh International Conference of American States
held at Montevideo, Uruguay in 1933,

I served as Chairman of the Commission for a few years until my
diplomatic duties prevented my continuing in the post. I then
became Honorary Chairman and was succeeded by our old and late-
lamented friend, Tom Watson.

The Director General of the Commission is The Honorable Carlos
Marquez Sterling, who was President of the Cuban Constitutional
Convention in 1940, and candidate for the presidency against
Batista's man in 1958, Carlos is a distinguished statesman,
lawyer, and author. He has served in both the House and Senate,
and several times was a cabinet officer and Ambassador.

I showed him your recent speech which enthused him greatly as to
the possibilities for cooperation between the International Bank
and the Inter-American Commercial Arbitration Commission. To
this end, I enclose herewith copy of letter and memorandum I have
recelved from Mr., Marquez Sterling. I would apprecliate your giv-
ing this your earnest consideration and advising me as to what
collaboration might be established.

With all best wishes.
Faithful{y"nd cordially yours,
1Ax(/éu14=,

enc,

Comisién Interamericana de Arbitraje Comercial e Comissdo Interamericana de Arbitramento Comercial
Headquarters: 477 Madison Avenue o New York 22, N. Y. e Plaza 9-7900 e Cables: Arbitration
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SPRUILLE BRADEN CARLOS MARQUEZ STERLING

INTER-AMERIGAN GOMMERCIAL ARBITRATION GOMMISSION

(Established by Resolution of the VII Conference of American States, Montevideo, 1933)

International Vice Chairmen Executive Committee

ERNESTQ BARROS JARPA (Chile) LUIS AGUIRRE EDWARDS

ANGEL FRANCISCO BRICE (Venezuela) H. W. BALGOOYEN

ENRIQUE GARCIA SAYAN (Peru) G. GRANT MASON, JR. ‘
PAUL M. HERZOG (United States) ) HAROLD S. MINER ;‘
BRASILIO MACHADQ NETOQ (Brazil) JOHN 0. J. MOORE ]
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EDUARDO ZULETA ANGEL (Colombia)

October 6, 1961

Hon. Spruille Braden
320 Fast 72nd St.
Ne’ff; YOI'k 21’ N.Y'

Dear Sprﬁille:

I have had occasion to read the speech that Mr. Eugene R. Black, President
of the International Bank for Reconstruction and Development addressed to
the Board of Governors in Vienna, Austria on September 19, 196l.

In this importent address, I notice an especially interesting paragraph on
arbitration, on which I should like to comment.

As I bear in mind Mr. Black's speech, it would be good to remind him, as he

already must know, that the American Arbitration Association, an institution
that has been functioning for years quite successfully, has as its affiliate
the Inter-American Commercial Arbitration Commission, created by Resolution :
XLI of the Conference of American States in Montevideo, Uruguay, at which :
you were present, and that through your personal endeavors, ever beneficial
to building good relations between the Americas, approval was given to the

Resolution and subsequent functioning of the Commission.

At this time, Mr, Braden, you are enlisting your best efforts toward the re-
organization of the Commission to render better service to all who wish to
avail themselves of arbitration and, actually with the thought in mind as f
expressed by Mr. Black, "whether scmething might not be done to promote the '
establishment of a machinery of this kind."

In the belief that perhaps ¥r. Black's speech may offer us the opportunity
to make known to him these aims, I am writing a memorandum. If you consider
it appropriate, could you have it sent to him, preparing the way for the In-
‘ternational Bank for Reconstruction and Development to contribute, in line
with its program, to fortifying and developing the Inter-american Commercial
Arbitration Commission. I understand that at this time when a noble course
of action is being taken with Latin America because of the world situation,
the strengthening and finaneial support of the Commission will be of great
value to all.

I should be very glad, Mr. Braden, if you would find these ideas opportune and

practicable. TYou know how [ appreciate your suggestioms. _ /’ fj
.S g
Cordially;ffffié: ,ﬁﬁﬁ ///f .
Carlos Marquez Sterling
Comisién Interamericana de Arbitraje Comerc'a’ ¢  Comissdo Interamericana de Arblfrgmento Cémercial ~  ————

X

Headquarters: 477 Madison Avenve ¢ Nev “ork 22, N. Y. e Plaza ?7900 Cables: Arbitra .’}.rector General

r
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MEMORANDUM

The use of arbitration and the approval of uniform arbitration laws in
the Americas has, over a long period of time, been of great interest to
the Pan-American Union, the member nations of the Organization of American
States and even the United Nations.

This interest was first displayed at the Pan &merican Financial Conference
of 1915 and at the Fourth Pan-American Commercial Conference of 1931. The
latter established a basis for the conduct of an investigation of commer-
cial arbitration in the American republies. The Seventh International Con-
ference of American States approved Resolution XLI in Montevideo in 1933,
creating an agency "to represent the commercial interests of all the
republics and, to assume, as one of 1is most important funcilons, the res-
ponsibility of establishing an inter-imerican system of arbitration.”

Under zuthorization of the Pan American Union, on April 14, 1934, the
Inter-American Commercial Arbitration Commission was created as a private
organization, non-profit and "wholly independent of official control." This
year marks the twenty-seventh anniversary of the Cormission's inception.

The I-ACAC constitution and statutes, approved by the Pan-Americen Union,
establish the Commission as an organized body of businessmen, lawyers and
professionals from all the 21 countries, with a national committee appointed
in each republice.

Ambassador Spruille Braden was the first chairman of the Commission. He

played an important role in the veventh Conference of American States, where
Resolution XLI, creating the Commission, was adopted. The late Thomas J. Watson
succeeded him.

The present officers of the Commission are: Honorary Chairman: Spruille Braden.
Vice Chairmen: Ernesto Barros Jarpa (Chile), Dr. Angel F, Brice (Venezuela),
Enrique Garcia Sayan (Peru), Paul M. Herzog (United States), Brasilio Machado
Neto (Brazil), Jorge Mantilla Ortega (Ecuador), Ezequiel Padilla (Mexico),
Eduardo Zuleta Angel (Colombia), Director General: Carlos Marquez Sterling.

The Inter-American Commercial Arbitration Commission has developed and pro-
vided facilities for the comciliation, adjustment and arbitration of many
commercial claims growing out of inter-pmerican industrial and commercial en-
terprise. More than 2,000 cases of this type have been handled since 1934,
the majority at headquarters in New York, but many by national committees in
Latin 4merica.

Comisién Interamericana de Arbitraje Cemercial o Comissdo Interamericana de Arbitramente Camercial

Headquarters: 477 Madison Avenue e New York 22, N. Y. e Pioz 200 e« Cables: Arbitration



MEMORANDUM

The Commission has established RFules of administration. It has assumed the
exploration of arbitration laws within the 21 republics, educational pro-
grams on arbitration in commercial institutions and has rendered service to
lawyers and businessmen throughout the Western Hemisphere. Publication and
distribution of the Rules, periodic bulletins, and other pamphlets and fol-
ders have been made in English, Spanish and Portuguese. A few examples are
attached hereto.

At the moment, a project is being prepared calling for the convocation of a
Commercial Congress by the Secretariat of the Organization of American States.
Commercial arbitration will be one of the principal topics on the agenda. The
project also includes a program of technical assistance to be developed by

- the Inter-American Commercial Arbitration Commission with the financial sup-

port of the institutions that consider 1t convenient.



October 20, 1961
Mr. Aron Broches - Room 100k ( september 25, 1961 )

C. E, Webb

Re Settlement of Disputes between
Covernments and Private Parties

Apropos of the memorandum entitled "Settlements of Disputes
between Governments and Private Parties (SecM 61-192) and the dis-
cusgion of arbitration machinery by Mr. Black at Vienna, you may
be interested in the excerpt beleow from The Economist, It is
taken from a special article by Walter Levy in the August 19, 1961
issue of The Economist. The excerpt reads:

"But 117& sovereign power is imposed against the companies' con-
tractural rights to the point at which essential management
prerogatives are eroded, the results will defeat the purposes
of the producing countries themselves. Consideration might
perhaps be :iven to a new approach for the settlement of major
issues that may go unresolved through protracted negotiation
over long-term concessionary arrangements. In such instances,
and where relations between companies and government may be
seriously disturbed by inability te arrive at & modus vivendi,
it might be possible to agree on independent arbitration ar-
rangements. The intent would be to arrive at a reascnable
balance of inherent merits, taking account of the respective
legal rights under the concession and also of other compel-
ling circumstances,

"There would be both limitations and difficulties in such an
approach, Certain issues, involving most fundamental interests
of either company or government, might not be arbitrable., On
the other hand, negotiation of outstanding issues might become
more difficult -- demands more peremptory, agreements more
reluctant -- if recourse to independent arbitration were availe-
able, lHowever, the critical state to which industry-government
relations may be brought, and the far-reaching consequences of
a breakdown in confidence, suggest that the possibility of
arbitration on a much broader scale than is usually conceived
warrants serious consideration," (Page 727)

CEW:ajt



Form No. 59
(2.55)

CROSS REFERENCE SHEET

COMMUNICATION: Memorandum
DATED: September 29, 1961

TO: Mr, Demuth, Mr. Broches

FROM: j, Burke Knapp

FILED UNDER: INVESTMENT: Promotiion and Protection of Private and Foreign Investment

SUMMARY:

Text,

With reference to the attached letter, Mr, Merillat is an old friend
of mine and I talked to him on the telephone yesterday., I explained what
the Bank was doing in the field of international guarantees for for foreign
investment beziehumgsweise international arbitration procedures, I told
him that both of you were involved in this work and said that T would
8rrange to introduce him to you after your return.



June 12, 1961

Mr, Ralph I. 8traus
331 Madison Avenue
New York 17, New York
Dear Ralph:

In accordance with your telephone request of last
week, T am encloasing a reference to the question of
"Arbitration" as found in the Articles of Agreement for the Bank
and a copy of Loan Regulations No. L where the subject of arbi-
tration is covered in Article 7.

I hope this informetion serves the purposes for

which you wanted it.

Sincerely vours,

Kenneth R, Iverson
Assistent Director
Technical Assistance and Planning Staff
EKRI :mo

m:.’ .
ce: Central filesJ/



INTERNATIONAL BANK FOR
RECONSTRUCTION AND DEVELOPMENT

ARTICLES OF AGREEMENT

ARTICLE IX
INTERPRETATION

"(¢) Whenever a disagreement srises between the Bank and
a country which has ceased to be a member, or between the Bank and any
member during the permanent suspension of the Bank, such disagreement
shall be submitted to arbitration by a tribunal of three arbitrators,
one appointed by the Bank, another by the country involved and an
umpire who, unless the parties otherwise agree, shall be appointed by
the President of the Permanent Court of Tnternational Justiece or such
other authority as may have been prescribed by regulation adopted by
the Bank, The umpire shall have full power to settle all questions of
procedure in any case where the parties are in disagreement with respect
therets,."
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FROM: The Secretary August 28, 1961

SETTIEMENT OF DISPUTES BETWEEN GOVERWMENTS
AND PRIVATE PARTIES

When the Executive Directors recently considered the request
of the Colombian Government for mediation by the Bank in a dispute
between the Government and a private company, questions were asked
about the availability of international machinery for the adjust-
ments of such disputes. The Executive Directors may therefore be
interested in the attached note, prepared by the General Counsel,
discussing in general terms the problem of settlement of financial

and economic disputes between governments and private parties.

Distribution:

Executive Directors & Alternates
President

Vice Presidents

Department Heads



Settlement of Financial and Economic Disputes
between Governments and Private Individuals or
Corporations

I The many studies which have been undertaken in recent years concerning
ways and means to promote private foreign investment have almost invariably
discussed the problem of the settlement of disputes between foreign private
investors or entrepreneurs and the Government of the country where the
investment is made. In many cases these studies have recommended the estab-
lishment of international arbitration and/or conciliation machinery.

2e The nature of the problem may be briefly described as follows:

(a) In the absence of an agreement to the contrary between the
foreign investor and the host Govermment, the investment 1s sub-
ject to the laws of that Government (local law) and the redress
of grievances which the investor may seek by direct access to
that Govermment is equally determined by local law.

(b) If the investor feels aggrieved by actions of the host Govern-
ment he may invoke the diplomatic protection of his national
State or he may request his national State to espouse his case
and bring a claim before an international tribunal. It is tobe noted,
of course, first, that in some countries the foreign investor

may, as a condition of entry, be required to waive diplomatic
protection and, second, that even if the national State is
willing to espouse the investor's case, it may find that the
host Government is unwilling to submit to the jurisdiction of
an international tribunal. However, even in the absence of
these obstacles, the present situation may be regarded as une
satisfactory because of the investor!s inability to proceed with
an international claim directly against the host Government.

The necessity of espousal of his case by his national Government
before an international claim can be lodged, introduces a pol-
itical element. An investor may well find that his national
Government refuses to espouse a meritorious case because it
fears that to do so would be regarded as an unfriendly act by
the host Government. And this consideration is even more
likely to cause the national Government to refrain from acting
if the merits of the investor's case are not wholly clear in

its view, thus withholding from the investor an opportunity

to have his case judged by an impartial tribunal.

(c) In an attempt to overcome these difficulties, some investors,
mostly large corporations especially in the field of extractive
industry, have been able to negotiate arbitration agreements
with host Govermments, providing for detailed rules regarding
the selection of arbitrators, the arbitral procedure and, in some
cases, the law to be applied by the arbitral tribunal. It is quite
clear that only a few investors can be in a position teo negotiate
such agreements. iloreover, the validity of such agreements is
sometimes questioned. If the Government refused to proceed
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with the arbitration, the investor's remedy would once again
be either a request to his national State for diplomatic
intervention or for an espousal of his case before an inter-
national tribunal,

(d) The absence of adequate machinery for international concilia=-
tion and arbitration often frustrates attempts to agree on an
appropriate mode of settlement of disputes. Tribunals set up
by private organizations such as the Intermational Chamber of
Commerce are frequently unacceptable to governments and the
only public international arbitral tribunal, the Permanent
Court of Arbitration, is not open to private claimants,

3. The nature of the problem, as outlined above, suggests a solution
along the following lines:

(a) a recognition by States of the possibility of direct access
by private individuals and corporations to an international
tribunal in the field of financial and economic disputes with
Governments;

(b) a recognition by States that agreements made by them with
private individuals and corporations to submit such disputes
to arbitration are binding international undertakings;

(e) the provision of international machinery for the conduct of
arbitration, including the availability of arbitrators,
methods for their selection and rules for the conduct of the
arbitral proceeding;

(d) provision for conciliation as an alternative to arbitration.

L. With respect to 3(a), this recognition would be best evidenced by
inter-governmental action in creating international arbitral machinery

to which private individuals and corporations might have direct access.

The jurisdiction of such a tribunal would be based on consent, whether

in the form of an advance undertaking to submit any specific dispute that
might arise, (or a defined group of disputes) to the tribunal, or by an ad hoc
submission in respect of a dispute which has already arisen. In other
words, the tribunal would have no compulsory jurisdiction, and access to

it would be voluntary. Nor need the establishment of such machinery inter-
fere with the customary principle of intermational law pursuant to which
claims cannot be brought before an international tribunal until local
remedies (whether administrative or judicial) have been exhausted. This
rule could be left intact, although it would, of course, be open to any
government to agree that the procedure before the international arbitral
tribunal would be in lieu of whatever local procedures or remedies may be
available, In other words, the existence of an international arbitral
tribunal to which private individuals and corporations could have access
would provide an international jurisdiction to private claimants with
substantially the same access as States-claimants have to the International
Court of Justice or other international tribunals.
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e With respect to 3(b), it was noted earlier in this memorandum

that the binding force of agreements by governments to arbitrate dis-
putes with private parties is sometimes questioned. It would, therefore,
be essential to have the binding force of such agreements, properly
entered into, recognized in a treaty among states.

6. With respect to 3(c) (the provision of international machinery
for the conduct of arbitration), a number of ways are Open. On one

end of the scale would be the creation of a permanent tribunal staffed
by arbitrators, elected or appointed for a fixed period and cperating
under established rules of procedure. At the other end would bz a
panel of names, either submitted by the States-parties to the tribunal
or designated by some other authority, from which the arbitraters would
be selected. What would be needed, in addition, as a minimum, would

be standard rules of procedure which would apply unless the parties
agreed otherwise,

Te Vith respect to 3(d) (provision for conciliation as an alternative
to arbitration), it may be noted that the Bank's own experience, among
others, has indicated the value of conciliation which is less formal

and politically more palatable than arbitration. 4s in the case of
arbitration, recourse to this method of settlement would be facilitated
and promoted if machinery therefor were available, based on an interna-
tional agreement. The machinery might follow the general lines of any
machinery established for arbitration.



- T 5
Vs A
}4 L o tow £ P

June 6, 1961

Mr. Georges E. Delaume
¢/o World Bank

I Avenue d'lena

Paris 16, France

lear Georgess

I do not want to Lother you with business while you are
on home leave, especislly since you have so much "unfinished
work" (as I learned from your postcard to Mr, Broches). I
just want to let you know that Mr. Broches yesterday asked me
to have lunch with him and Messrs. Hynning and Halght and
that we gave them two coples of your draft statute of the
International Coneiliation and Arbitration Center., They have
been requested to keep t!ids draft confidentizl, The convers-
ation during luneh touched many subjects, but nothing that
would be of particular interest to you, Messrs. Hynning and
:i:ht are studying your draft now and will let us know their

ews,

1 do hope you huve a good time st home. Please give my
best wishes to Anne. I am looking forward to seeing you acain
here in Washington,

Cordially,

M. H. Wiehen

ecc: Mr. A. Broches

MHWiehen/rc
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kpril 20, 1961

“r. C. W. Haight
One Rockefeller Plasa
New York 20, H.Y. V4
, £
Dear Mr, Haights o

Thank you very such for your letter of April 18, your
article on American Foreign Trede and Investment Disputles and the
decision of the Ouatemalan Court of July 28, 1960.

T had read your article in the Arbitration Journal and
I am very pleased to have a personal copy for my own library. I
am sure that Mr. Broches and Mr, Wiehen will be as interesied as
I in reading the Guatemalan decision,

With best regards.

Vary sincerely yours,

Gearges R. Delaune

GRDelaume/cl
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April 10, 1961

Mr, Philippe de Seynes

Under~Secretary

Depertment of Economic and Social Affairs
United Hations

New York, New York

Dear Mr, de Seynes:

I am writing in reply to your letier of Februaxy 28, 1961,
EC 223/2(h).

In your letter you ask for up to date information and documenta-
tion on any relevant experience which the Bank and the International
Finsnce Corporation may have had in the field of arbitration,

The Bank has made an extensive use of arbitration clauses, The
Bank's loan and guarantee agreements provide for arbitration as the ex-
clusive method for the settlement of disputes. The most recent standard
clauses employed by the Bamk in its loan and guarantee agreements are
set forth in the Bank's Loan Regulations Nos, 3 and h, dated February 15,
1961, which are enclosed herewith as Annexes 1 and 2, In practice
variations of these standard clauses are necessary from time to time,

A brief statement concerning some of these variations is enclosed as
Amnex 3, I must add that there have been no instances in which arbitra.
tion clauses have been invoked by any of the parties to the agreements,
The Bank, therefore, has no experience of their operation inpractice.
Sinee your request for information is made within the context of a study
of measures to facilitate the adjustment of disputes related to private
investments, I feel that I should point out that the Bank's loans are
either made directly to member governments or, if the borrower is not a
government, carry a government guarantee,

Unlike the Bank, the International Finance Corporation invests
only in private enterprises and neither requires nor accepis a govern-
ment guarantee, However, IFC does not include arbitration provisioms
in its investment documents.

In Annex 1 to your letter the question is asked whether the ex-
pansion and institutionalization of arbitration or conciliation of invest-
ment disputes is likely to add substantially to the security of foreign
investments, In my opinion this question must be answered in the affirma-
tive, I may recall in this connection two instances in which the Bank



itself has been instrumental in arriving at a solutiom of what might

be termed investment disputes, mamely the question of compensation for
the naticmalization of the Suez Canal and the guestiom of the Fremch
tranche of the City of Tokyo Leoan of 1912, I understand that the agree-
ments arrived at im the first matter vere transmitted to the Secretary-
General by the Government of the United Arsb Hepublie, In the matter of
the City of Tokyo loan I was asked to act as a comeilistor. A copy of
ny recommendations is enclosed herewith as Amnex 4.

The Bank's experience in these two cases has confirmed my con-
viction as to the value of concilietion and arbitration as metheds for
settling investment disputes. A wider use of these methods would help
in ereating an atmosphere of confidence which im turm would be likely
to encourage the flow of imvestment capital. This would be particularly
true if thers were a greater recourse to arbitration or comciliation pro-
visions in agreements between governments and private investers and the
adoption of such provisioms might be facilitated if internatiomal arbi-
tration and conciliation machimery were provided.

The United Nations can undoubtedly play a useful role in this
connection by promoting recourse to existing arbitral machinery and by
assisting in the implementatiom of arbitrel procedures. It may be noted
that the Bank's arbitratiom clauses provide for the appointment of an
umpire by the President of the International Court of Justice or, failing

appointment by him, by the Secretary-General of the United Natioms.

In my opinion the time is ripe for the discussion and establish~
ment of internatiomal arbitration and coneiliation machinery to which
parties may resort for the adjustment of investment disputes. The choice
of an appropriate forum for such a discussion is an important matter and
deserves careful comsideration,

Sinee I have not reviewed this matter with the Directors of the

Bank and the Corporation you will understand that the views I express are
those of the managements of the twe institutioms.

Sincerely yours,
(signed) Eugene R, Black

Bugene R. Black



April 7, 1961

Mr. G. W, Haight

Asiatic Petroleum Company
1 Rockefeller Flaza

New York 20, N.X.

Dear Mr. Haights

Please find enclosed a set of arbitration clauses sxtracted
from our files which may be of interest to you. I do not know to
what extent they have to be treated as confidential. I would there-
fore appreciate it if you consider them as strictly for your own

information., I am also sending a set to Mr, Hynning with the same
caveat,

May I take this opportunity to thank you again for the most
pleasant evening I spent in your company last Honday.

Looking forward to seeing you in the near future, I remain
Very truly yours,

Georges R, Delaume



April 7, 1961

Mr. Clifford J, Hynning
1821 Jﬂfr"mn m%, H-w'
Waghington 6, D.C,

Dear Mis Hynning:

Please find enclosed a sat of arbitration clauses extracted
from our files, which I had mentioned to you yesterday, snd which may
be of interest to you. I do not know to what extent they have to be
Wweated as confidential, I would therefore appreciate it if you
consider them ae striotly for your own information. I am also sending
a set %o lMr, Haight with the same caveat,

fince we have a common intoerest in writdng, I take advantage
of this letter to send you also some of my publications regarding
internationzl loan problems. I was hoping that I could send you a
reprint of a short article on arbitration of loan disputes under
French law which I had written some years ago for the Arbitration
Journal (Vol. 10 HS, p. 185, 1955), but I realize that unfortunately
I have no more reprint available, I intend to ask our print shop
to make a photostat cooy of the article which I will send you in
the near fulure,

May I thank you agsin for the exiremely pleasant lunch I
had with you yesterday.

With best regards.

Very sincerely yours,

Georges H, Telaume

Enclosures



Mr. Gliffﬂ‘ﬂ Je Wﬂg
1821 Jefierson ilace, H.W.
wmiﬂgm 6. D‘a C'

Dear Mr, Hynnings

Please find enclosed far your information a nhotostab
copy of an article wriiten by FProfessor Donner, President of
the Court of Justice of the Buropean Communities, which I assume
will be of interest to you.

I have digested two Judgnents of the Swise Supreme Court
dealing with sovereign imsunlty from jurisdiction and execution,
which I also enclosé.

I am also fiddling with a redraft of paregreph 2 of
Article VI regarcing the applicable lmi, T hope to be able to
send you a proposal same btime naxt weck,

Hoping that I shall have *he pleasure of seeing you
again in the near future, I remain

Tery sincerely yours,

fleorpes R, Delaume
Attorney

Attachmonte



March 17, 1961

Mr. G, W, Haight

Asiatic Petroleum Company
1 Rockeleller I'laza

New Iﬂrk 20, ﬁo!o

Dear Mr, Haight:

Please find enclosed for your information & photostat
copy of an arvicle written Ly Professor Donner, Presidant of
the Court of Justice of the European Communities, which I assume
will be of interest te you.

I have cdigested two Judgmemis of the 3wlss Supreme Court
dealing with sovereign imsunity from Jurlédiction and exscutlon,
which I also enclose.

I am also fiddling with & redraft of paragreph 2 of
Article VI regarding the applicable law. I hope to be able to
gead you a proposal some itime nosxt wesk,.

Hoping that I ghall havs the pleasure of geeing yom
again in the near future, I remaln

Yery sincersly yours,

Georges Ii. Delsums
Attorney

Attachments



March 21, 1961

Mr. Clifford Hynning
1821 Jeffersom Place, N.W,
Washington, D.C,.

Dear Mr, Hynning:

Enclosed please find a copy of our notes on the
meeting of March 6, 1561,

Mr, Broches asked me to thank you for giving us
a copy of your notes and also for the two coples of
the Abs~Shaweross Draft. As to your memorandum, I
just want to point out that voting for the members of
the tribunal will be done by the Board of Governors,
not by the Executive Directors, of the Bank, as you
stated in your memorandum.

Let me take this opportunity to thank you again
for the very pleasant lunch invitation whieh I appre-
ciated very much,

Sincerely yours,

Michael H. Wiehen

Enclosure

cec: Mr, Broches
Mr. Delaume

MHWiehen/rc
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Mr. A. Broches Mareh 15, 1961
M. Ho, Wiehen

Draft Convention on Arbitration

On Mr, Hymning's invitation, I had lunch with him today. He gave
me his and Mr. Haight's Memorandum concerning our meeting on March 6th,
which seems to have been written by Mr. Haight. He asked us to leook at
the Memorandum (which I attach herewith) and to tell him if anything
were not correct. I made some remarks in the Memorandum, The only
point which I think should be cleared is who will vote on the members of
the Tribunal, According to the original draft, the power of voting should
be vested in the Board of Uovernors; the Memorandum speaks of voting by
the Fxecutive Directors,

Mr, Hynning asked me whether we would send him a copy of our lNotes on
the meeting; I told him that I would have to clear this up with you,

I also received two copies of the Abs-Shawecross Draft and the following
citaticn of an OFEC document which Mr., Hynning could not give me as it was
marked "Confidential®, Phe citation iss OCCE Committee for Invisible
Transactions, Action Memorandum, Annex VI, Proteetion of Foreign Property,
Summary of Discussion of Draft tOHVQntion, dated July 20, 1960, marked
TFD/INV/87. This document seems to be interesting and you might be able
to get hold of it through somebody in the OEEC.

Attachment

MHWiehen/re
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UNITED NATIONS NATIONS UNIES

NEW YORK

CABLE ADDRESS * UNATIONS NEWYORK - ADRESSE TELEGRAPHIQUE

EC 223/2(4) 28 February 1961

Dear Mr, Black,

Under separate cover, I am sending you a copy of the progress
report on the Promotion of the International Flow of Private Capital
which was submitted to the twenty-ninth session of the Economic and
Social Council in 1960. By its resolution 762 (XIX), the Council
has requested the Secretary-General to prepare a further report on
measures for the promotion of the international flow of private
capital, including "measures to facilitate the adjustment of disputes
related to private investments”, This report is to be based - inter
alia - on the views of '"Member States, specialized agencies, and
appropriagte inter-govermmental and non-governmental sources'”,

Since we are now preparing this report, it would be most helpful
to us to have up-to-date information and documentation on any relevant
experience which the Bank and the Corporation may have had in this
area, and more particularly in the field of arbitration. In this
connexion we would like to obtain copies of arbitral clauses used
in loan agreements and other instruments, and information regarding
any cases in whiech such clauses may have been invoked. You may also
wish to comment on the points covered in the enclosed memorandum on
the adjustment of disputes related to private investments (Annex I).

A statement of your views on the measures discussed in the
progress report and on other measures which may appear relevant in
this connexion would be of special interest to us.

Since our report is to be published early in May, I would greatly
appreciate receiving your comments at your earliest convenience.

Yours sincerely,

/ L(’.%A O
—Bhidippe de Seynes
Under-Secretary
Department of Lconomic and Social Affairs

Mr. Lugene Black

President

International Bank for Reconstruction
and Development and International
Iinance Corporation

1818 H Street, N.W.

Washington 25, D.C.
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ANNEX I

Ad jus t of spat ated to vate Inves te:

'} Internatio tration and Conc ti

BAQL(EDUND

;1 As indicated in document E/3325 the availability of international

facilities for "... adjustment of disputes related to private
investments" may contribute to promoting the internaticnal flow of private
capital by offering increased protection against non-business risks %o
foreign investors. Such facilities could take the form principally of
arbitration and conciliation (the difference being that arbitratioa
would result in binding awards, while conciliation would develop pesedble

solutions for the consideration of the parties).

2. The United Nations has been active for some time in the fisld ef
commercial arbitration both through the promotionda intermatiocmal
conventions and through the provisiond technical assistance, as iméicated
in the Secretary-Gensral's statement on the economic development of under-
developed countries (document E/339%4). (See Resolution 708 (IXVII) of the
Economie and Social Council en International Cosmercial Arbitratiom, and
the United Nations Convention on the Recognition and Enforcemsnt of -

Foreign Arbitral Awards).

3. Arbitration of investpent disputes betwsen the governmsnis involved
is increasingly provided in bilateral treatiss between capital-
supplying and capital-receiving countries. Provision for arbitratiem
directly bstween the investor and the governmert of the country of
investmsnt is incorporated in some investment promotion laws and ia

individual concession sgreements concluded bstween governments and fereign



enterprises. (See the discussion in paras. 200 ff, of document
E/3325),

ENQUIRY

s The questions on which autnoritative views are new sought
uncder the above-menticned resclution o! the Economic and
Social Council may be formulated as follows:

(a) 1Ia the sxpansion and instituticnalization of the
arbitratioen {(or conciliaticn) of investnent disputas
likely to add substantialily to the security of foreign
Investments, and thus to encourage the flow of aueh
investments?

(b) If so, what role Ray usefully be played by the United
Nations ip this connexion, specifically by:

& 1) rromoting recourse to existing arbitral machinery
for the adjustment of investment cisputes;

(11) assisting in the implementation of arbitral procedurss
where desired by the partiee, e,g. through the
appointment of neutral arbitrators (umpires);

(33d) providing a forum for the discussion and estanlis mer:
pessloly under linited Nations ausplces, of
international arbitral machinery (de nowo or ip
cennexion witn existing machinery) to which parties

Ray rescrt for the acjustment of lovestment dis utes,
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UNITED NATIONS

NEW YORK
EC 223/2(L) 28 February 1961

Dear Mr. Black,

Under separate cover, I am sending you a copy of the progress
report on the Promotion of the International Flow of Private Capital
which was submitted to the twenty-ninth session of the Economic and
Social Council in 1960. By its resclution 762 (XXIX), the Council
has requested the Secretary-General to prepasre a further report on
measures for the promotion of the international flow of private
capital, including "measures to facilitate the adjustment of disputes
related to private investments"™. This report is to be based - inter
2lia - on the views of ™Member States, specialized asgencies, and
appropriate inter-govermmentsl and non-govermmental scurces".

Since we are now preparing this report, it would be most helpful
to us to have up-to-date informstion and documentation on any relevant
experience which the Bank and the Corporation may have had in this
area, and more particularly in the field of arbitration. In this
connexion we would like to obtain copies of arbitral clauses used
in loan sgreements and other instruments, and information regarding
any cases in which such clsuses may have been invoked. You may also
wish to comment on the points covered in the enclosed memorandum on
the adjustment of disputes related to private investments (Annex I).

A statement of your views on the measures discussed in the
progress report and on other measures which may appear relevant in
this connexion would be of special interest to us.

Since our report is to be published early in May, I would greatly
appreciate receiving your comments at your easrliest convenience.

Yours sincerely,
(SIGNED)

Philippe de Seynes
Under-Secretary
Department of Economic and Social Affairs

Mr. Eugene Black

President

International Bank for Reconstruction
and Development and Internationsal
Finance Corporation

1816 H Street, N.W.

Washington 25, D.C.



ANNEX I

Adjustment of Disputes Related to Private Investments:

Views on International Arbitration and Conciliation.

BACKGROUND
1. As indicated in document E/3325 the availability of international
facilities for "... adjustment of disputes related to private
investments" may contribute to promoting the international flow of private
capital by offering increased protection against non-business risks to
foreign investors. Such facilities could take the form principally of
arbitration and conciliastion (the difference being that arbitration
would result in binding awards, while conciliation would develop possible
solutions for the consideration of the parties).
2, The United Nations has been active for scme time in the field of
commercial arbitration both through the promotion of internaticnal
conventions and through the provision of technical assistance, as indicated
in the Secretary-General's statement on the economic development of under-
developed countries (document E/339L). (See Resolution 708 (XXVII) of the
Economic and Social Council on International Commercial Arbitration, and
the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).
3. Arbitration of investment disputes between the govermments involved
is increasingly provided in bilateral treaties between capital-
supplying and capital-receiving countries. Provision for arbitration
directly between the investor and the government of the country of
investment is incorporasted in some investment promotion laws and in

individual concession agreements concluded between governments and foreign



W
enterprises. (See the discussion in paras. 200 ff. of document

E/3325).

ENQUIRY

L. The questions on which authoritative views are now sought
under the sbove-mentioned resclution of the Economic and

Social Council may be formulated as follows:

(a) Is the expansion and institutionalization of the
arbitration (or conciliation) of investment disputes
likely to add substantially to the security of foreign
investments, and thus to encourage the flow of such
investments?

(b) If so, what role may usefully be played by the United
Nations in this connexion, specifically by:

(i) promoting reccurse to existing arbitrsl machinery
for the adjustment of investment disputes;

(ii) assisting in the implementation of arbitral procedures,
where desired by the parties, e.g. through the
appointment of neutral arbitrators (umpires);

(iii) providing a forum for the discussion and establishment
possibly under United Nations auspices, of
international arbitral machinery (de novo or in
connexion with existing machinery) to which parties

may resort for the adjustment of investment disputes.
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Attached is a

copy of the letter

from the United Nations on the promo-
tion of the international flow of

private capital.

I would appreciate

any comments or suggestions that you
may have for the preparation of a re-

ply to this letter.

From

Dr. Fnrique Lopez-Herrarte
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COPY

UNITED NATIONS

NEW YORK
EC 223/2(L) 28 February 1961

Dear Mr. Black,

Under separate cover, I am sending you a copy of the progress
report on the Promotion of the International Flow of Private Capital
which was submitted to the twenty-ninth session of the Economic and
Social Council in 1960. By its resoclution 762 (XXIX), the Council
has requested the Secretery-General to prepere a further report on
measures for the promotion of the international flow of private
capital, including "messures to facilitate the adjustment of disputes
related to private investments". This report is to be besed - inter
alia - on the views of "Member States, specialized sgencies, and
appropriate inter-governmental and non-govermmental scurces®.

Since we are now preparing this report, it would be most helpful
to us to have up-to-date informetion and documentation on sny relevant
experience which the Bank snd the Corporation may have had in this
area, and more perticularly in the field of erbitration. In this
connexion we would like to obtain copiles of arbitral clauses used
in loesn sgreements and other instruments, and information regarding
any cases in which such clsuses may have been invoked. You may also
wish to comment on the points covered in the enclosed memorandum on
the adjustment of disputes relsted to private investments (Annex I).

A statement of your views on the measures discussed in the
progress report and on other measures which mey appear relevant in
this connexion would be of speclial interest to us.

Since our report is to be published early in May, I would greatly
appreciste receiving your comments st your esrliest convenience.

Yours sincerely,
(SIGNED)

Philippe de Seynes
Under-Secretary
Depertment of Economic and Social Affairs

Mr. Fugene Black

President

International Bank for Reconstruction
and Development and Internstional
Finsnce Corporation

1618 H Street, N.W.

Washington 25, D.C.



ANNEX I

Adjustment of Disputes Related to Private Investments:

Views on International Arbitration and Coneciliastion.

BACKGROUND
1, As indiceted in document E/3325 the availability of international
facilities for ",.. adjustment of disputes related to private
investments" may contribute to promoting the international flow of private
capital by offering incressed protection against non-business risks to
foreign investors. Such facilities could take the form prinecipally of
arbitration and conciliation (the difference being that erbitration
would result in binding awaerds, while conciliation would develop possible
solutions for the consideration of the parties).
2. The United Netions has been sctive for some time in the field of
commercial arbitration both through the promotion of internmaticnal
conventions and through the provision of technical assistance, as indicated
in the Secretery-(Ceneral's statement on the economic development of under-
developed countries (document E/339L). (See Resolution 708 (XXVII) of the
Economic and Social Council on International Commercial Arbitration, and
the United Natiore Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).
3. Arbitration of investment disputes between the govermnments involved
is increasingly provided in bilateral treaties between capital-
supplying and capitel-receiving countries. Provision for arbitration
directly between the investor and the govermnment of the country of
investment is incorporated in some investment promotion laws and in

individual concession agreements concluded between governments and foreign
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enterprises. (See the discussion in peras. 200 ff. of document
£/3325).

ENQUIRY

L The questions on which authoritetive views are now sought
under the sbove-mentioned resolution of the Economic and

Social Council may be formulated as follows:

(a) Is the expension and institutionalization of the
srbitration (or coneilistion) of investment disputes
likely to add substantislly to the security of foreign
investments, and thus to encourage the flow of such
investments?

(b) If so, what role may usefully be played by the United
Nations in this connexion, specifically by:

(i) promoting recourse to existing arbitrsl machinery
for the adjustment of investment disputes;

(ii) assisting in the implementation of arbitral procedures,
where desired by the perties, e.g. through the
appointment of neutral arbitrators (umpires);

(4i4i) providing a forum for the discussion and establishment
possibly under United Netions auspices, of
internetional arbitral mechinery (de novo or in
connexion with existing machinery) to which parties
mey resort for the adjustment of investment disputes.



Mr, A. Broches | January 25, 1961
M, H. Wiehen |

Excerpt from WESSANEN'S KONINKLIJKE FABRIFKEN N.V. v, ISSAC MODIANO
BROTHER & SONS, LTD.

(queen's Bench Division (Diplock, J.), Oet. 31, Nov., 1, 1960)

As reported in The All England Law Reports of November 29, 1960, p. 617

A dispute having arisen between buyers and sellers under a contract in
the form of the London Cattle Food Trade Association (Incorporated) as to
the buyers' right to reject goods, each of the parties appointed an arbitrator
in accordance with Rule I of the Association's Rules of Arbitration which
formed part of the contract and which reads as follows:

"Any dispute arising out of a contract embodying these rules
shall be referred to arbitration in London, each party appointe
ing one arbitrator, who shall be a member of the association,
and not interested in the transaction, and such arbitrators
shall have the power, if and when they disagree, to appoint an
umpire, who shall be a member of the association, whose decision
is to be final,"

As the arbitrators disagreed, they appointed an umpire and arranged for
a hearing of the dispute at the umpire!s office. After the buyers' arbitrater
had finished stating the facts and arguing the law, the sellers' arbitrator
did the same and in the course of doing so read out to the umpire a number of
paragraphs of a written opinion of counsel obtained by the sellers and con-
firming his (the arbitrator's)contentions, The case on which counsel's opinion
was obtained was not seen by the umpire, The buyers' arbitrator did not object
to the reading of counsel's opinion and at the end of the hearing the umpire
asked the buyers' arbitratoer if he, too, wished to submit a legal opinion; the
buyers' arbitrator said that he did not, Both arbitrators handed to the umpire
their files of documents which, in the case of the sellers! arbitrator, con-
tained a copy of counsel's opinion, The umpire made an award in faver of the
sellers, The buyers sought to set aside the award for irregularity in proe-
cedure amounting to misconduct by the umpire, in that counsel's opinion was
read to the umpire and taken away for consideration by him,

The Lower Court held that once the arbitrators had disagreed and appointed
an umpire whose decision was final, they were functus officio as arbitrators
and appeared at the hearing as advocates for the parties who appointed themj
accordingly, if it were an irregularity for the sellers' arbitrator to have
read and handed counsel's opinion to the umpire, buyers' arbitrator in his
capacity as advocate had implied authority to walve the irregularity and on
the facts had plainly done so,

The motion to set aside the award of the umpire was dismissed,



The Queen's Bench Division, Diploeck, J. reporting, stressed the fact
that, in commercial arbitration of this kind, where arbitrators are ap-
pointed who, on disagreeing, appoint an umpire whose decision is final,
the arbitrators, once they have disagreed and have agreed on an umpire,
are functus officio as arbitrators and act at the hearing before the umpire
as advocates for their respective appointers, An arbitrator at this stage
of the proceding must have all the necessary powers to agree to the form
of the procedure,

nTt does not seem to me that it can possibly be said to be cutside the
implied suthority of an arbitrator acting under those circumstances to waive
or to agree to any irregularity in procedure which occurs."

The court did not decide whether the adopted procedure constituted an

irregularity or an impropriety; but even if there were a misconduct, the
irregularity had been waived by the buyers' arbitrator.

MHWiehen/re



G. W HAIGHT
ROOM &0
630 FIFTH AVE.
NEW YORK 20, N.Y.

JUpson 6-5000

November 12, 1959

Davidson Sommers, Esquire
International Bank for
Reconstruction & Development
1818 H Street, N.W.
Washington 25, D. C. P
/

Dear Mr. Sommers: \/

Thank you for your letter of November G. 1 have now
arranged with Schachter and the others to meet for lunch on the
16th at the University Club, 1 West Shth Street, at 1 P.M. There
will be a room in my name and I suggest you ask at the door which
one it is and how to get to it.

I believe that Schachter will bring Contini with him.
Contini is his expert on arbitration. I have also invited Paul
Herzog and Martin Domke to join us, so that there will be seven.

I look forward to seeing you again and I am sure we shall
have an interesting and fruitful discussion.

Yours sincerely,

L

‘/&\J*- Sadn

r’(sh_ 5 P il i

Ls
L%f"g&?
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Yours

Davidson Sommers

Mr. G.W. Haight

Room 601

New York 20, N.Y,

635th Avenue



&P

G,W, HAIGHT ST HELEN'S COURT.
GREAT ST HELENS.
LONDON,ECS3

4th November, 1959.

Davidson Sommers, Esq., . &hﬁ

International Bank for Reconstruction \ A
and Development, i L f\)w

1818, H Street, kLb p (o

WASHINGTON 25, S

D6y UuSA. Xt *

i

Dear Mr, Sommers, L//’f

I am delighted to see from your letter of October 30th that
you can meet Sir Edwin and myself on Monday, the 16th, Would it be
possible for you to have lunch with us on that day? We are having
lunch with Oscar Schachter, either in the Delegates' dining room or at
the University Club (I have asked him to choose which), and I think it
would be most helpful if we could all talk at the game time, He has
said that he would be able to go on afterwards in his office, so that
if you could not have lunch with us perhaps you could meet us then,

Otherwise, I should appreciate your letting me know when on
Monday or Tuesday morning would be convenient for you.

As I shall be in my office in New York next week, I should
appreciate your letting me know there what you can do., My address is
Room 601, 635th Avenue, New York 20, I.Y,

Yours sincerely,

A4l
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Davideon Sommers
Vice FPresident

G, W. Haight, Eﬂc
8t. Helen's Court
Great St. Helen's
m@n, LlCQ}

DS/km



G W, HATGHT ST HELEN'S COURT.
GREAT ST HELEN'S,
LONDON, EC.3.

26th October, 1959,

Davidson Sormers, Esqg.,

International Bank for ‘ﬁ
Reconstruction and Development, P ‘pgﬁzif

1818 H Street N,W,, /7 /[ :

WASHINGTON 25, I/f"f ' . B

D.C., U.S.A, . }s

Dear Mr, Sommers,

During a recent visit to Paris I had occasion to discuss with
Walter Hill and also with Sir Edwin Herbert, President of the I.C.C.
Cormission on Arbitration, and other experts the subject matter of your
very interesting address at the I1.C.C. Congress in Washington last May.

As Sir Edwin and I will be in New York during November, we
should like to arrange to have a talk with you regarding means for the
settlement of disputes between govermments and private foreign investors
and contractors., Sir Edwin will be in New York from FNovember 12th to
25th,

It would be helpful if you could let me know at the above ad-
dress in London whether you have any time during this period and what
day or days would be most convenient for you. If you are in New York
at all during this period and would have any time available while you
are there, that would probably be most convenient for Sir Edwin; other-
wise, we shall arrange to come to Washington.

I have written Oscar Schachter asking whether he could see us
during this period.

We are hopeful of working something out along the lines you
suggested, Our aim is to discuss not only fundamentals but also a
certain amount of detail, I am plamnning to sit down with Sir Fdwin
and a French lawyer next week to discuss some aspects of the problem,

I look forward to seeing you again and I hope that we can
find a time and place mutually convenient.

My best regards,
Yours sincerely,

Lt

o=
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Mr. D. Sommers Sept. 3, 1957
Bernard Chadenet
Appointment of Arbitrators.

Creation of an International
Abritration Association

1 am sending you the memorandum of July 31, 1957 written by
Mr, Hathaway about the appointment of arbitrators. Hr. Hathaway suggests
that the Bank explore the possibility of promoting an International
Arbitration Association patterned along the lines of the American
Arbitration Association. I think Mr, Hathaway's suggestion is a very
valuable one, particularly from the Bank's point of view, as an Inter-
national Arbitration Association could help settle differences which
may occur between clients, consultants, contractors and manufacturers
from different countries .working on our projects,

Attachment,

BChadenet : rha
cc: Mr, Hathaway



¥r. Bernsrd Chadenet July 31, 1957
(ail 4. Hatheway

Appointment of Arbitrators
Arbitration Associations Practice

1 have given & great deal of study to the question of arbitration
procedures and have also discussed the matter infarmally with Nessrs, Fontein
and Delsume, Messrs., Fontein and Delevse were particularly anxious to secure
coples of typiesl arbitration clauses now being used im contracts between the
borrowers and consulting or management engineering firms, About two dosen
typical arbitrstion clauses have been copled from contrects inm ToUsls files,
Five sets of these srbitration clauvses are attached,

lslso obtained informetion regarding en srbitretion cese invelving
& dispute betwsen the Oreek Government, using funds furnished by ICA, end @
German contractor. JSsch party appeinted am arbitrster and ICA was called
upen to furnish the third, The oese is somewhat parsllel to the Thailsnd -
Keir & Cawder case. The U.5, State Lepartment selscted an American engineer
who informed me thet he did not beliewe it would have been possible to settle
the case Af he hed not first drown up the rules of procedure. He followed
those of the Americsn Artitration Association, changing them slightly to fit
the particuler case and then ottained the agreement of the other two arbi-
tretors to these procedurss as the first step in the proceedings. The case
is in the finel stages of sebttlement and, apperently, no great difficulty has
been experienced - at least not between the three arbitrators.

WKWMWmﬁWMWuwmmﬂelmh
set forth the progedures for arbitration cases so that centracts invelving
government sgencies of that particular country are generally governed by those
laws. A typlesl exsmple is The Indian Arbitrstion Act of 1940 which alse
gpplies to Pskisten, In some cases, however, contracte have been signed where-
in sgencies of those cwuntries have agreed to abide by the procedures of the
Americen Artitretion Assccistion. In most cases the most diffieult protlem is
the selection of the third arbitretor or umpire. In cases where the two arbl-
trators cannot agree upon & third party, the selection of the umpire is =ade
by @ member of & Federal Court, the Suprese Court or, in some instances, bty the
President of the Internstional Court of Justice st the Hague. There is genersl
agreemsnt thet the selection of the third arbitretor or umpire should not be
n&ww&akw.ummundw-cmwowmmﬂnm,wm%wt-

It would appear worthwhile for the Bank to explere the possibility of
estatlishing an Internstionsl Arbitration Association, pattermed along the
lines of the Americen Artitration Assoclstion, which might have 1te headquerters
and be closely affilisted with the International Court of Justice in the Hague.
Possibly seme foundation, such as the Ford Foundation which is extremely



interested in internationsl matters, might be sufficiently interested to
sponsor such an arganisation, The Aserican Arbitration Associstion, the
Inter-imerican Commercial Arbitration Commission enc the Internetional
Chamber of Commerce, appesr to be more concerned with privete end cem-
mereisl transactions than with cases invelving governments and commercial
or private concerns.

GaHa thaway/avk
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fxcerpt from "Posrd of Mansgement for the Port of Rangoon ~ levelopment of
Port of Rengoem -~ Contract o, 1 - Sule Pageds #harves Nos. 5, 6 and 7 -
General Conditiomns of Cuntract - iugust, 1785%

Foard of Manegewent for Enginesr: Sir dlexander Oibb & Partners
the Pert of fsngoon Comesulting Sngineers
Lendeon

"66, Settlement of Disputes - irtitretiom

If eny clspute or difference of eny kind whatscever shall erise between
the Dmpleyer or the lngineer and the Contracter in connection with or arising
out of the Contract or the cerrying out of the Works (whether during ithe pro-
gresg of the Sorks or after their cospletion and whether before or efter the
determination sbandonment or bresch of the Contraet) it shall be referred to
and settled by the Ingineer who shall state his decision in writing ané give
notice of thesame to the imployer and the Contysctor. Juch decision in
respect of every matter oo refsrred shall be final and binding upon the
Employer and the Contrector until the completion of the work snd shall ferth-
with be given effect to by the Contracter whe shell proeced with the Werks
with sll due diligence whether motice of dissatisfection is given by him or by
the Imployer as hereinpfter provided or not, If the Enpimeer shell fail to
give such decision for & peried of tiwee galendsr momtha after being requested
to do 80 or if either the Imployer or the Contractor be dissatisfied with any
such decision of the Imginesr then snd in any wuch csse either the Lmployer or
the Contractor may within tiree colendsr meonths after receiving notice of such
decision or within three cslender monthe after the expiration of the seid period
of three menths (as the case msy be) require that the matter shell be referred
to an arbitrator to be agreed upom belwesn the partiss or falling agreemsnt one
to be appointed by esch party and the arbitrators so appointed shall sppoint an
wipire before progeeding with the axrbitrstion and any such reference shall be
deened to be & sulmissica to sriitretiem within the meaning of The Artitratiem
hety 19hL (Burma Aot Wos IVoof 15Lk) or any stetutory re-ensctment or emendment
thereof for the time bedng in force. Such arbitretor shell hewe full power to
open up review and revise any declsion opinicn direction certificate or valus—
tion of the Ingireer and neither party shall be limited in the proceedings
befare such arbitretor to the evidence or srpuments put before the Enginser for
the purpose of cbtaining his decision above referred to, 'The award of the
ervitrator shell be finsl snd bimding off the pertiess Such reference except as
to the withholding by the Inginecer of sny certificete or the witbholding of any
portion of the retention money under Clause 60 hereof te which the Contrsstar
claims to be entitled or as to the exercise of the Inginesr's porer to give a
certificate undex Clause 63(1) hereef shall net be opened uatil after the
cocpletion or slleged coapletion of the Works unless with the written consent
of the tmployer and the Contrecter, Provided alweyste

(1) that the giving of a Certificate of Completion under Clsuse b8
horcof shall not be & condition pregedent to the opening of any
such reforence

(11) thst no decision given by the Lngineer in sccordsnce with the
foregoing provisiens shall disgualify him from being called as &
witness end glving evidence befoure the arbitrator on any matter
whatscever relevant to the dlspute or difference so referred to
the arbitretor as aforessid,

From Op.Filoas Buras Dog. 20



geylen

ixoerpt from Form of Contract, Srecification and Schedules entered into
by the Government of Osylem (the "Govermment® or "ghe Purchagers”) of
the ne and Societe des Forges et Ateliers du Creusot ("the Cope
tractor®) of the other psrd, March 5, 1955,

Ret Pipe Lines
Cemsulting Englneers: Preece, Cardew & iider

10, Arbdtretion

RWWM&WWWGMNMWWWWW
termination thereof any difference or dispute shall arise betwoen the
perties hereto in regsrd to the interpretciion of sny of the provisioms
mmuMuwmuﬂmwmmmwwuw
immmmr:mwwummmamzm inien of
mﬁmwmmyumumrmuthmmmmpm
herete) such difference or dispute shall be forthwith referred to two
arvitrators for sﬂimumummuummmwmww
with liberty to the arbitraters in csse aof differsnge or thelr failing
wmahmmtwimﬁmmmﬁmmmmatowm
mmmmmminmzmmmmmwmmmmwaw
mmu-‘wwwhmnhfmzawmlmiwmmgwm
parties her:io. If either perty in difference fail or neglect to

sn srbitrater for the sps of thirty days after notice in writing to do
uwmgmwmmmrwwmmmmmumwwm
sh-anmmuwmt,ﬂmwmmmwAwwwmmm
mmnmmumﬁmemmnmwmmmm
reference shell be & condition precedent to smy right of sction agsinst sny
of the parties hereto in respect of such difference.”

:

The seme clause is included in the Contract between the Government of
Caylon and Zocieta Anonima fletirificasiome, Itely. He: Transmission
Lines, Consulting Bnglmsers: FPreses, Cardew & Rider.

Tn & Tender for Censtruction of Trenamission Lines, deted August 26, 1955
the following sentence wes includeds "The party who requosts arbltration

munnmuwmmwm-mwmnmma Transport

snd Yorks deposit with him prior to the appointment of erblirators such sum
as shsll be fixed by him towerds the cost of the srbitration,*

Conded from Up Files: Ceylon loes IT-17



Colombia

Exoerpt froms Controct for Construction of the Trensmission Line

The Anchicays River Hydroslectric Centir, Ltd,, and the
Ingenieria y Construeciones Lida,

Veve Clause ﬁmm - ﬂtiﬂ;ﬁ %

Both parties name the city of Oeli ss their speeial legsl domiclie for
any srbitrstion actions or procecdings which sey arise from this contract.
irticle L6, The doubts or differences which may srise betwesn the contracting
parties in regard to this contrwet, abou$ which it has not been possitle to
reach & direct agreement, shall be submitted to the decision of srtitratien
courts which will be camposed of law graduates, each party sppointing cne and
the two principal encs appelnting & third, te thet effeet it shsll be
proceeded in acoardance to law 2 of 1938, the arbitrstion will be performed
in pursuvance with the Colombism lew and the decision will hawve legsl effect.
The arbitretion court will perform in the eity of Cali and the idstrict Judge
of that jurisdiction will be called in case any of the parties sbatains from
gggmmmmmwmwwxmarmmnaxmam:w

PrREAGRATH, ¥hen purely technicsl matters sre deald with not invelving any

Knd of differences of interpretstion, performance or effects of the contract,
and that therefore thers ils no msttor for legal decisdon, ae 4t mey ocour in

the case of ressrke of the Interventor® om works or pert of works in progress
orat the time of the checking or inspection of the materials, which remarks

are not comsidered by THI CONTRACT BS as belng well founded, there will be no
arbitretion as provided in this article and such difference will be setiled

by expert engineers, appeinted ome by each party snd & third, in case of
discrepancy, by the two prircipals; beth psrties cen agree to sutmit the expert
report to the opinien of & single expert, whether natursl or legsl person,
drticle L7, The differences thati give rise to eriitrstion, acccrding to the
Terms of srticle L6 of this Clause shell be submitted in writing to the

arbiters, and while the decision is being resched the work shell not be suspended
unless speclsl elroumstances make that advisable or the artiters appointed for
the purpose so deeide, snd in this event the terms of delivery shall be suspended.”

# Govermment Supervisor

From Op. Files: Colo:sbia Loan 3{ €0 - Dog, No. 12



Ten files on Losn 68 20 -~ Hational Ruilways Project - contein seweral
contracts and subeontracts for twullding bridges, ete, The majority of
these contracts are im Upsnish and inelude the following “irbtitration®
claure:

"Differences = The difforences of techuicel or sduinistrative charecter
that may oocur between the Conbractor and the Inlerventer or amy other
enployee autharized by the Gove mment, will be resclved by the Ministxy
of Putlie Horks, whese decisionm will net be appealsble.



ixcerpt froms Contrect between Zmpress ilectrica "Juite™ 8,4,
snd Red, Tipten Lsscoisted Engineers, Inc.

Covering consulting engineering services in
connegtion with the Cwmcysen roject

mwmmwmwwnnuwnm

of the Yorld Bank sll differences of epinieon which sey srise between
mmmﬁwmethmmwuﬁmdwwm
clavses of this contract. At the seme time, the two parties secept

the good offices of the World Hsnk in srriving st & solution of such
differences, particularly with respect to setters of technicsl nature.”

From Up.¥ile: Zouwsdor - Loan 137 0 - Administrstien XX



Bl dalveder

"Clauee Seventeen

Any controversy srising out of the rresent centrach beiween the
*Oovernmsnt® snd "the Consulting Sugisesrs® will be submitted to
irbitraters for deeisicn, sll to te done in confornance with the lews
of 1 Yalvedor. In this case, each one of the parties to the ceatro-
wrsy will neme one srbitrs ter and will sgree uvpom @ third perty whe
must be mutually agreeatls to both sarties whe will be ealled upom in
ease of discard."

Ceried frow Op. Fllests 10L I3 - Administratios



ixcerpt from Translation of the Proposed Contraet between the Covernment
of Gustemsis snd "Redrigues y Hegel Compenis Limitsda® "Ingenlercs Con-
tratistas Oustevaltecos® ("IC(AGUAY) for the econstructica of Frojeet "OF -
350 of the Pecific Highwey.

T Arb £

Both parties egroe that in all guevtions or difference that may srise
between them because of this contracty its interpretetisn, or the work
wanu,mmmmmumm&mm,unanhmm
directly between the two -artics im & cencillatexy mamnere If the dif-
ferences or questions camnot be settled directly, they shball be svbmitted
to & Posrd of Artitration Torsed by sriitrating srtitrators. Jach paryy
shell cominste am srvitrator snd these shell immedistely appuint & third
one, sccesteble to both perties, whe shall intervene in case of disagree-
ment between the first twe, I1f the first two srbitreters fall to reach an

ehall declare the Mﬁm&m%«nﬁfﬁ. and without further

procesdings, shall indicete te both ;arties the term of thirty (30) days
set to prove the facts, In the findings, the gost of the arbitretion
shall be determined by the judges The findings shall always be definite
snd finel snd shall not allow protests of any kind sgeinst it, except in
the extraordinary case of appesl to the Suprese Courtd for cancellation
beosuss of substastisl viclatiom of the proceeding,”

Copisd from Op, Filess 124 OU - Contrscts



Sus tewals

Exesrpt from Trenslation of Contrect bDebwesn #inprigue Salassr Lieckense
ves in his cajselty as Under Secvetsry of Comsmnications and Publie
Worke, perty of the firet sarty and Hello Leguy Teer ... in his
capacity ss President of the 'Hello L. feor Company' registered in the
Stete of Lelowsre, . .k ess® for the construotion of the Atlentle
Highway, Project C.l.0s 90, Jtreteh fruom Trapichite to the Hotagus River,

*Clause Edghts Jdrtitration

MMqumtmmWﬁiwwmfmm@hm
arise between them becavze of this contract, ite interpretation or of
mwmwwmn.m‘wmehﬁ@t@wrmwwmw
ings, will be resclved directly by them throogh emmelilistery mersurese
If questions or disagreements cannot be resclved directly in this way,
they will be submitted to appointed, disinterested arbitr:tora. lach
mmewmmmiwuhmo)mmum
mmmmammmmmmmmwwmw
mo-ommm-mmmd&wm“mmtmh In
uutbahowrm@mbmiwntanw%mmwm
appointment of the third, this persem will be sppointed by the President
dmmmwmmammmmmxrunimrm.
mwmﬁmumfmﬁwﬁmkim for Arbitration
-mumeeaammwapwmmwsfmmu.m
this Capital will be the seat of #11
commmnicetions from one party to other and the replies will be
sdmitted as claims before the Tribusel. Tne commitment documents to be
presented will include thess decuments in crder to define the objectives
of the arbitrstion, The srbitrstors nemed by the parties will declare
the Tribtunel in foroe and, without further procecdings, will indicste to
mwmrmumgmmnamuw{m)mummmw
prove all facts. In the decision must be resvived the matter of payment
ammuwwmmmummamiawwmhm The
decisions shall always be definite and {inal und mo protest sgalnst them
wmmmm;mmmmwmmwgmum&wn
Court rw.mlmt due to materisl vielation ef the rules gowerning this
contPacte

Copled from Op, Filest 12k OU - Contrectes



Guatensla

WWWWWW@M&W&
(matemsla and Ingeniere Jose irims Dufource, representing "Compenia
Constructors ol Aguile S.4. de .V, for the cemiructiom of the
highway, drainsge and bridges of "project OePs 300 and 350.7 Gections
cwmmwmmmmmmuhu
Milje of the Paeific Highway e..

) o Work, Subjegtion to the Lews of

a) "Constructora el Agulls Se.he de C.¥e" and thelr subcontraetors duly
incorporated in accordsnce with the Speeiflications, are hersty expressly
wthorised to work in the Republic of Custemsla with the exclusive
purpese to carry to campletien the present Contracty b) "The Contrecter®
submits himself expressly to the laws and Legal Provisions of the
Revublic of Ouatemala, and weiwes his right to recur to diplometie
chanrels in claim of eny matter relsted o the yresent contrioby ¢) The
perties agree that in all gquestions and differenves which msy arise
between them because of this gootract, its interpretetion or of the
work contyacted, and which may result in Judicisl proceedings, will be
resolved directly by the parties in & conelllslery menneT. In case
the differcnoes or gues'ions may not be resclved by mesns of direct
conellistary agreement, v will be peferred to & Pmard of jrbitration.
fagh party shall name an tretor and these will appoint immediately

any disagroement between the first two, In casse the parilies cen nob
resch an sgreement with regerd to the appeintment of the third one, he
will be appointed by the Fresident of the Judiciary of Cumtemsls, at the
request of either one of the intercsted parties. The proceedings previous
to the constitution of the Board of Arbitration ghall be substantlated
befare & competent Judge of the ity of Custemala and this Capitel City
shall be the sest of the Board of irtdtretion.s The writtem claim ar
mmuwwmwmmtmmemiwumm
mduﬂmmalytb&mﬂtmmwgim&uﬁnukm The instrusent
mwtmwsummammmmmmmw
the arbitration, The irbitrctors appointed by the perties will declare
the Boerd, as constituted and without any furiher progeedings will meke
mwmw:wmamw-mmumwmm
mpmtortnnamammxm.mmmmndmm
sward which will be liguidated Ly the Judge. he decision shall be alweys
final snd no recowrse will be permitted except tecsuse of substantial
viclation of the progeedings.

(The same type clsuse is included im the Contract betwsen Gustemals mod
"iir, Ruspell David Antisdel Thorsen in his double eharacter with genersl
~owey of attorney of the compenies "Comticca Internationel Corporaticn®
and "Constrvetors Nacional de Tuneles y Carveteras Companis Anonime® for
the sonstruetion of the pavement and base of iroject Col.ls 300 eeee”
Stamped at the top of this e ntreet is the nawe “Pippetts-ibrett-clarthy~

Sqratton of Penemm, Ing, Oibte & Hill, Ine.)

From 0o, Files -« 12h-ill -« Contracts.



Honcuras

mummmmmmwﬁmzmwmmmuw
Honduras end Upham, Porter-Urquhart Assccisted, ret Flanalny and esxrying
eut aff oversll msintensnce progrems Beorgenization of the entive Highway
Departsenty Freperstion of preliminery surveys for the leprovement, new
construetion and reconstruction of the Hortherm snd Sestern highways.

"He Artitration

ing dispute or controwrsy arising cut of or in comnection with
this Contract shell De submitted to :rbitrstion, te be held im Teguelgalpa,
Hondurss, snd in secordsnce with the laws of the Hepublie of Honduras. The
sward of the srbitrstors shall be finel and binding, and the award may be
filed in sny cowrt heving Jurisdiction. The arbitration ghall be had before
thrse arbitretors, one ¢ be chosem by each of the parties and the third by
the two 80 chosen, in the following ssaner, 'he party desiring such arbi-
trotion shell give to the other party writien notice of its desire, specifying
the question or questions to be srbitrated, snd neming an srbitretor chosen
by 4te #ithin 20 calendar days thereafter the cther perty shall give writtem
notice to the psriy desiring arbitrstien, speeifying sny sdditionsl question
or questions to te arbitrated, and naming the arbitrater chosem by such other
perty. The two arbitrators so shosen shall solset the third within 10 days
after naming the seecnd srbitretor, In the 10-day periocd slove mentiocned, the
Cowrt having jurisdiction mey, wpon spplicetion by eithor periy, nocimate such
third arbitrator.

™he srbitrstors shell determine whiech party shell pay the expenses

of such erbitrstion, or the pro-ortion thereef which esch party shall bear,
«nd the arbitrstion expenses so allocated shall be peid secordingly.”

Copied fyom Op Piless 135 HO X



From a contract for the services of consulting engineers relative to Haiti's
hiphway development.

9. Arbitrztion Clause

A1l differences of opinion arising between the two parties reletive to
the interpretation or execution of this agreement shall be submitted, if no
friendly arrangement intervenes, to sn arbitration council constituted in
accordance with the arbitration procedure provided for by the Haitian legislation
with the following reservations:

The arbitration committee shall consist of two arbitrators one appeinted by
the plaintiff and the other ty the defendent. If the arbitrators fail to come
to an agreement they shall select a third arbitrator. If they fail to choose a
third artitrator, the latter shall be appointed by the president of the court of
appeals.,

The third artitrstor shall be neither a Haitian nor an Italian citizen,

The party which deems it necessary to resort to arbitration shall so
notify the other party throurh legzl channels or by registered letter. It shall
at the same time appoint the arbitrastor of his choice. Failure to appoint the
arbitrator shall make the azction mull and void. If within two weeks from the
receipt of this notification defendent does not appoint his arbitrator, he shall
forfeit all his rights.

The arbitration council must, without recourse teo ordinery Jjurisdiction,
take its decisions by majority vote and give its decision ex aequo et bono, 1In
the case that majority is not cbtained the vote of the third arbitrator shall be
final and shall not be liable to stay of execution,

Lrbitration shall be grented a delay of two months. The interested parties
may agree to extend this delay.

Neither of the parties may refuse to continue the fulfillment or refuse to
continue to fulfill its obligzstions as defined in this agreement under the
pretext that one or the other party has had recourse to arktitration,

The arbitration council shell sit in Haiti.

If there are only two artitrators, each party shall pay the expenses of
its own arlitrator.

If there are three arbitrators the third arbitrator shall decide which of

the two interested parties must pay the arbitration expenses.

Translated from French 6.20.57 by AB

Contract in Op Files: 141 HA - Admin. I
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Excerpt fram the Ucmtract between The Covernor of Bowbay (“"the Covermsent®)
end Soclete Gensrale powr 1'incustrie, Ueneve; Conred ischokke Limited,
Uenevaj and Keasleuwr Hewrid Oleot, Ccowulting Fngineer, Fribourg (“the Con=
sulting Engineers® i

iy difference incluwiing the difference as to ‘he inmterpretetion of this
gontraot or 1ts clavees whioh camnot be setiled Letween the parties hereto
shall be settled by srbitration in lndia,

Ueom & spesific reguest indicsting details of the difference of cpinion in
sriting by either party each perty shall appoint sn srbitrater within LS
days of recciving the requests In case sither party fails te appoint an
arbitrator within the time specified sbove, then sueh artitretor shall be
appointed by the Chief Justice of the High Court of fembay, India, et the
request of either perty. In the event of the arbitrators not teing atle to
ccme to cm cgreement within 30 deye of thelir sppeintment, the matter shall
be decided Ly the award of a third sriitrster to be sppointed by the mutusl
consent of the two arbitrators within one month from the date of their
eppointment, If the two arbitroters fsil to appoint & sutuslly scceptabtle
third arbitretor within & pericd of 30 days, the seme shall be appointed by
the President of the Intermational Cowrt of Justice in the Hegue at the
request of either party, snd his decision shsll be final snd binding on both
the perties, The provisions of the Indiasn Arbitrsticn Act of 1940 ené the
rules thereunder and any ststutory sodificstlons thercef shsll be deemed to
erply in this behslf,

The expenses of the srbitration shall be sllocated between the -srtles ae
the srbitration board may directs"



India

Imeerpt from Finsl Draft Agreement between Purns and Ree, Inc, and Tats, Ine,
acting as representative and agent for The Tata Hydroelectric Poser Supply
Ltd,, The Andhra Velley Powsr Supply Ltd,, sad The Tata Fower Company Lid.,
hereinafter collectively called *Osmer."

"irticle VII - Audit

The ingineers shall keep accurate records and books af eccount showing all
charges snd sll expenses incurred by the Engineers in the performsnce of the
work hereunder, The Uwner snd Tata, Ingerperated shall have the privilege of
verifying st sny time direct costs, expenses and disbursemente made or incurred
by the Inginecers in comnection with the work to be performed hereunder by means
of exsmination of the Fmginsers' bocks and records relating thereto.

VIl = Termination

Should the Owner find it necesssry to discontinue or postpone prosecution of
the work to be performed hereunder, the Owner shall hawe the right teo terminate
the services of the Ingineers and to ecancel this Agreement forthwith, The
Engineers shall be paid the amount earned or reimtursatle to them hereunder to
the time of such cancellation and sll reascnetle expenses incurred by the
Engineers in terxinating the work, under proper certificatiom, and shall have
no further claim against the Cwoer with respect therete,

Article IX - tra tion

Any dispute or difference erising out of this Agreement which carmot be settled
or adjusted by mutual agreewent, or the settlement of which is not etherwise
provided for in the Agresment, shall be setiled snd finally determined by
artitration in the City of Mew York im the following menner: Jach of the two
perties concerned shall appoint am arbitestor. If the two srbitr: tors so
appointed cannot agree within two weeks of the date of their appointment, they
shall seleet @& third srbitrstar, The three arbitrators shall then meet and
give an opportunity to each party to present its case snd witnesses (if any) in
the presence of the other party. The srbitrutors shall then meke thelr sward.
A decision in writing of the three arbitrstors, or any two of them, shall be
final snd binding npon the parties, snd judgment mey be entered thereon in any
ecourt having jurisdiction., The decision of the arbitrators shell include the
fixing of the expenses of the srbitratiom end thes assessment of the same against
either or both parties,

If either party shell feil to appoint its srtitreter within thirty (30) days
after notice im writing from the other party requiring it to do so, the
arbitrator appointed by the other perty shall act for both, and his decisiom
shsll be fimel and binding uwpen both perties, as if he had beem sppointed by
consent,

1f, in an appropriste case, the srbtitraters appointed by the psrties shell fail
to select & third srbitrator, o third arbitrszter shall be selected in sccordance
with tsiiw then ecurrent rules snd regulations of the Amoricem Artitration Associ-
ation,



Excerpt fromt CONTRACT between THE TATA ThUN AND STERL CONPANY, LIEITEL
and KATCER SNOIMEERS OVELSIAS CORP, Covering The
EXPANSION of the JAWSHIDPUR OTHEL FLART.

... Any dispute or difference as to inlerpretation, sdministration or
execution of the terms of this contrect ineluding smy difference arising
under Article X, peragraph 3, shazll be resolved by a Doard of sybitration
to be estetlished as followst-

(1) Tsta Steel shall eppoint ome persen to such Board
(i1) Kaiser Oversess shall appoint ome person to such Board

(111) The two persons so sppointed shall appoint & third end
impartisl peraon.

The three perscns named a8 atove shall constitute the Board of
Arvitrstion and the desision of any two thereof shall be binding upon both
parties hereto and the costs of artitretion shell be paid in the manner
such Hoard of Arvitration may decide.

IN WITHISS YHENECQF, the parties hereto have caused this contract
to be duly executed, se of the day snd yesr first hereinsbove set forth, ™

RGBSR R

"Article X, paragrsph 3t

Upon ccmpletion in sccordance with sppreved plans and specifications
of gll wark and services within the scope of the Projest, and on completien
of all performance tests xs may be required under this contract Raiser
Uverseas shall certify to Tata Steel final completion of the Project.

Within 15 days thereafter Tata Steel shall either (1) give Kaiser Overseas

in writing @ £insl acceptance of the Projeet, er (il) notify Kaiser Over-
sszs in weiting of sny items of work which it comsiders incamplote or
defective, specifying the sxtent and character of any work it congliders

to be reguisite te finel completion., In the latter event, if Eaiser

Overvecs does not agree with such specificatien or work required to be
performed, the parties shall mutually agree and failing agreement the

feard of irbitratiom to be appointed under the provisions of Article XIX

may fix on the work to be so performed and upon completion thereof, Tata
Steel shall give Kaiser Overseas the sbovementioned written final agceptance.”

From Op, Filess loge 11, Losm 1LL6 IN



ixoerpt from the Uraft Agreesent between the Alehi Irrigetion Publie
Corporstion and fpik Floor & Asscclates, Ince red irrigetion and
drainage, vice

tirticle X11 - frbdtration

Any dispute between the Puklic Corporetion snd L.F.i. 28 to the
interpretation, administration or emscution of the terms and conditions
of this agreement shall be resclved bty srbtitratiom, and the parties agree
to sulmit all disputes to erbitwatden, Arbitrstion shell be condusted in
the following mermers

(a) Zither perty msy initiate arbitr:tien progeedings by notifying
the seccnd party im writing (reglstered mail) to this effect, giving the
nane of 1ts appeinted Arbitretor.

(b) Within twenty (20) <ays after receipt of such notice, the
gegond perty shall by written notice (registered meil), netify the first
porty of its appointed Arbitrstar. In the swent that the s-eomnd party
shall refuse or feil te appoint ite irbitestor as provided for inm this
paragraph (b) then the arbitratien shall be proceeded with by the
irbitrator appointed by the first periy whose declsion shall be finel
end bindings wpon the parties.

(@) Bithin tweanty (20) days after the receipt by the first perty
of the notige provided fear in (b) of the sppeintment of the second
perty's arbitrstor, & third Arvitrstor sbhell be ehosen Ly these o ory
in the ewnt such third irbitrstor carmet be agreed upon bty the first
two irbitrators within seid seried, then he snell be chosen ty the thenm
senior dijlomstie representative of the Uovernment of Switserland,
resicent in Tokyo, Jepan, This third Arbitrster shall not be connested
with either party bereto in any nenner whielSoevw:il,

{d) The irbitrsters shall, during the peried of arbitration, reside
in Japen, but shall net necesserily be citisens of, or rerasnett residents
in Japan,

(¢) 411 matters ocncerning the subjeet to be arbitrated shell be
submitted in Tokyo to the Arbitrators as repidly as pocsibtle by both
perties hureto, end the findings (delivered in writing) of » masjority
of the Artdtrstors shall be accented se finel and binding upon the
parties harsto.

(£) The arbitr:tion expenses shall be peid in the manner decided Ly
the Arbitrotars.

{g) The Jarenese cude of eivil procedure shall govern all srtitration
rogeedings,

Copled from Up. Filest Jajen logs IX - 285



Copled frem translation of Contract between U, H.L. and the Soclete d'ituces
pour les Traveux de la Phase "A" du Litemd

"k Arbitreticn

A1l controversies arising frem the applicetion of the present
contract and not settled by the Cammission provided for in article 3 -
6, must be subtmitted to an srbitretion commission composed of two
members, both parties sppeinting one member, the Fresident being sm axpert
desipnated by the Buresu of Claims of the U.S.4., who shall alse fix the
respective fees,

The arbitration comsissin must give Judgment within a period not
exceeding 3 monthsj in the case that one of the twe parties should fail
to sppoint its delegate, such delegate shall be sppointed by the Preaident
of the arbitration commission.

All requests for srbtitrstion, in order to be admitted, must be
introduced prior to final settlement. The funds for expenses and fees
of the President of the arbitration commission shall be advanced hy
plaintiff and peid in accordence with the distritution fixed by the
President of the arbitration commissien,

Se If work is stopped before its completion, whatever be the reason
therefor, the engimmcr shall sccept peyment for his studles and super-
vision on the tasis of the distribution menticned in article ¥ - kL.

The fees relative to the prelinminary and final completed studies
shall be gonsidered to be due and charged on the sums of the estim ted
amountss

ks regerds the works, the fees shall be cumputed on the basis of
the cash amouni due to contractors.



Pakistan

Experpt from Memorandum of Agresment between the Karachi ilectric
Supply Corperation, ltd,, of Kerechi, Pakistem (hereisafter celled
"the Client”) of the ene part end the firms (Jointly end severally)
of (1) Hundoook & Uykes of Londom snd (2) Brisn Colquhoun and
Partners of London .. (vho and the swrvivers or survivor of whom are
hereinsfter called "the Consuliimg Fngineers”) of the other perte

(ke: Construction of Earschi "B Steem Fower Station)

"6, Arcitrstion. In case of difference or guestion arising &t any
time between the perties hereto sz to the constructiem, meaning or
effect of this Agresment or as to the rights, obligations or lisbilie
ties of either perty herste or sz to the sdjustmsnt of eny matter ar
thing %o be 4o or adjusted thereunder, such difference or
guestion be referved to the arbitration of two arbitrstors mme
to be nosinated by emch verty. Sueh arbitretion shall be governed by
the provisione of the irtitration Act in foree in Pakiston at the time.

Conied from Pakisten Doce VIII - §



PRI T48

ixoerpt frea the Contract between the Goversment of Pakistan and U lemens-
Sehucker twerke Aa s

"If at any time any questiun, dispote or differ-nce wihatscever shall arise
botween the purchaser or the Consulting ‘nginsers and the contrsctor upom,
ar in relstion to, or in commection with the contrsct, elther perty ssy
forthwith give to the other notice in writing of the existence of such
question, dispute or differsnce, and the same shall be roferred to the
arvitere tion of & parson 0 be mutually agreed upon in Pekistan, Thia sub-
mission shall be decmed to b+ a submission to srbitration within the mesning
of the Artitration Act 1940 or sny stetutory modification therect,

The eward of the arbitrstor shell be finsl sud binding on the partles. Uponm -
every and any such reference the costs of an ineldental to the referenge
and award respectively shall be in the discretiom of the arbitrster, who my
determine the amount therecof, or direct the same to be taxed as between
solleitor snd client, or as botween party and shall direct by wham, to whom
and in what meanner the sasms shall e lorne snd paid,

Work under the contrect shall, if reasonably pessidle, continue during the
arblitrstion proceedings and no peyme-nls duwe W or peystle by the jwehaser
shall te withheld on sccowmt of such proceedings unless they sre the subject
of the dispute,



ixoerpt from: Contrsct betweem the Callao Part Autharity snd the
Haymond Construetion Corporatien relative to the
Construction of Feundaticss for & Grain Zlews tor and
Annexed Railread Siding on the Grounds of the Callaeo
daritine Termingl

e

oo Yo The parties hereto agres thet in cese of & die S
the execution of th: present contract they waiwe thelr right te
jurisdiction of the courts of their domieile, and o all diplouatie inter
vention, sutmitting themselves to the courts of the mz« of Pera.”

(Fram Op,Files 57 Pi - Supervision 1)

fxcerpt froms Contrect covering the engineering snd construction work
of the sceond stege of the Rio Quires Irrigstion Project
mmmrwwmm,mwuw%wwm
of Peyn snd the Nwrrison-Enudsen Company,

R ess Lontract lLows

The Government snd the Compsny declare thet this contrsct and the
effects thereof shall operste exclusively under the laws of the Hepublie
of Peru, snd the Conpeny expressly agrees to submit to the natl ‘
diction rescuncing appedd to diplematic interventiom in case of
rescision of the contract or of sny other difference which msy arise during
the 1ife of the contract which it may net be possille to settle d
the parties to this contract.”

(Frem OP,Files 1l PE - Quiros-Plurs)



hhodesis and Nyesalsnd

ixcerpt from unsigned, undated Contrect No. C.2 - isin Clvil inglneering
Contract between The Federal Pewer PBoard of ithodesis snd Hyssaland and
lmpresit Eeriba (Pvt. ) Ltd,, res The Xaribs Hydroelectric icheme. Ingineer:
Gibb Coyne Sogel

If any dispute or difference of any kind whatsoever shall arise
between the impleyer or the ingineer snd the Contractor in camneetien with or
erising out of the Comtraet or the carrying out of the Works (whether during
the progress of the Works or after their completion and whether before or
after the deteymination sbendonment or breach of the Contrsct) it shall be
referred to and settled by the Ingincer who shall steote his decisien in
writing and give notice of the same to the lmplayer and the Contractor. Judh
deeision in respect of every matter so referred shall be fingl and binding
upon the Dmployer and the Contracter wntil the caapletionm of the work and shall
forthwith be given effeet to by the Contrecter who shell proceed with the Vorke
with sll due dilipence wiether motice of dissatisfection is givem bty him or by
the ‘mployer &8 hereinafter provided cr note If the Ingineer siall fail to
give such degision for a peried of three calendar months after beiny reguested
to do so or if elther the fmployer or the Contractor be dissatiafied with any
such decision of the ingineer then and in any such case either the Employer or
the Contrsctar may within three calendsr menths after receiving notice of such
decision or within three salender menths after the explration of the said
period of three months (a8 the ccse may be) require that the matter shall be
referred to srbitrztion under the artitretion laws im foree in Southeran
Fhodesia.

The arbitretor/fumpire shall heve full power to oven up review and
revise any decisien opislcm direction cerdificate or valuation of the Iagineer
and noither perty shall be limited in the .roceedings before such arvitrstors
umpire to the evidence or arguments put bofore the Engineer for the purpose of
cbtaining his decision above referred to. The sward of the artitrs ter/umpire
¢hipll be finel snd binding on the psrtiess Such reference except s¢ to the
withhelding by the Ynpinesr of say certificate or the withholding of eny
pertion of the retentlon money wnder Clause 60 heyeof te which the Contractor
cleims 2o be entitled or as to the exercise of the Engineer's power to give &
certificate under Clause 63(1) hereof shall not be cpened until after the
¢ mple tien or alleged completion of the Works unless with the written consent
of the Zmployer and the Contra-tor. Provided alwaysie

(1) that the giving of & Certificate of Cempleticn under Clause L8
hereof shall not be & condition precedent to the ovening of any
sueh refereance

(11) that no decision given by the Fngineer in accordance with the
foregoing provieions shall disguality him from being called as
a witness snd giving evidence before the arbitrstor/umpire on
any matter wiatscever relevant to the dispute or difference so
referred to the eriitrator/umplre e aforesaid,

Gopled from Operationsl Filest faride #é0-2nd copy



Thailand
Tenghok tar Channel

Exeerpt from Contyset betwesn the Port Autherity of Thailand (the
*authority) and Keymond Cohcrete Pile Compeny of Uelaware, Morris snd
Comings Dredging Compsny, Ince, Laniel, Hann, Johuson & Mendenhsll,
and 5,0, Smith Construction Company {the "Contractor®)... May 1h, 1954

iClause Arbitration

(a) 1f sny dispute shallarise in comnection with the terms of the
performance hereef which the tuthority snd the Contrastor will be unable
to settle betwoen themselves, such disprte shall be referred to two
arbitrators, e to be sppointed by each the Authority and the Contracter
within 15 deys. The two arbitr:tors shall give a declision on the dispute
in ¥gngkok within 90 days of thelr appointment.

(b} If the two erbitrators shall dissgree 30 as to be unsble to give &

a request for the appointment of an umpire mey be mace to the Chief
Justice of the Clvil Couwrt by either party. Should the Chief Justice be
unable t0 appoint an wmpire within 30 days from the date eof

either party mey take the dispute to Court.

(e) The arbitraters or umpire or court shall descide the amcunt of remu-
neration to the W@ww&haﬁm&m te fees snd expenses of

srvitration, snd these shall by the perty or perties to the dispute
as ordered in the decision.

{d) The decisicn of the srbitrators or umpire or court, s the cese mey
u,:g.nunmmwmmxwm the Contrscteor shall sbide by such
decision,

{e) During the period of arvitration er pending sction in the cowrt the
verd ormence hereof shall be cerried on without interrupticn in resiect of
points not in disp.te,’

Copled from Up, m::s‘rm(ﬂagxyso.é)



ixperpt frem Contract between the hoyel Irrigetion m«mmm
Hestingheuse flegtric International Compeny - November 18, *.i, 2Ly8
for Furnishing hi0-wolt Unit Su stetion, Vistribution Board and
Plstribution Trensforeers for the Greater Chao Phys FProject, Chainat,
Thailand,

"Clause 11

If any dispute shall arise in comnection with the performance heroby
contreeted which the parties shall be unallde to settle among themselves,
such diazute shall be reforred to tee srbitystors who shall give & decision
on the dlspute in ¥angkok within 90 daye from the date of thelr sppointment.

The sald srbite:tors shall be eppointed from persons resident in
Thailand, sach party te appoint cne sriitr:tor. If the two arbitretors
dissgree and unatle to pive & decision on the dispute, they shall eppeint
an umpive to decide it, Should the arbitrators disagree on the appointment
of the umpire, sctiom shall be taken in the cowrt im Thailand,

The arbitreters or umpire shall determine the amcunt of remunerations,
fees, and expenses of artitration and these shall be paid by the party ar
parties es ordered in the deciaion,

mmumemmﬂmmwm,ummm&,m
be finel snd the partise hereby agree to zbide by such decision,

the peried of arbvitration or pending sctiom in court the

During
performance of this cmtrsct shall be cerried on without interruitien im
respoct of podnt not in dispute,

From Op,Files: 36 T8 Doc, Noe 15



ixcerpt froms Agrossent - Chao Phys Eiver Dam, Chainaty Theiland
foyal Thei Irrigation lepartsent - Hesars, ieir snd Cewder, Ltd,

ugusty 1951

"eeo Any controversy between the Contractor and the Department arising
mwawmtwmumawmbywtwm-

parties shall be sutmitted to two Ared trs tore for sriitration. Une
irbitrstor shall be appointed by the Contractor, the other 2rbitrstor
shall be sppointed by the Depertment, Cither party may institute an
srbitration proceedings bty appointing en Arbitrsior snd notifying the
adverze party in writing of the former party's decision to srbitrate

and of the neme of the irbitrster it has sppointed, Within thirty days
after the piving of such notice, the adverse party shall notify the
sarty instituting the proceedings of ihe nude of the irbitrater appointed
by such sdverse partye If the adwerse party sball fail so to appoint an
irtitrotor, or if the irbitrstore fall Lo agree within sixty days of the
sppointment of the Arbitrator last appointed on a determinstilon of the
controversy, the controversy shall be determined by an Umpire sppointed
either by egreement of the parties, or, if they do not agree within such
sixty days, by the President of the Internationsl Bank for Reconstruction
and Development,

mmumwmmzmmwwwm,ummmym.mu
be final, snd the parties mwwuﬁz&wmm&m'

Op.Filess Thailand = 36 T - Administratiea I



Exoerpt from unsigned, wndated Contraet between the Minlstry ef Futlie
Horks, Fepublie of Turkey, and Zsappen Tippetts ibbett MeCarthy Ingincers
of Sew Tork, U.5.h. for Comsulting ingimeering Services for "The Seyhan
gm and Power Projeet”

drticle IIVs UDisputes

411 dispuies and controversies of whanlevey neture srising under
this contrzet thet esmuot be resolwed by mutual sgressent of the contract-
ing parties will be settled by srbitretion cne of whom will be selected by
the Omner, one by the ingircer and one by their mutual agreesent, 17 the
arbitrators selected by tweo parties caunct sgree on the selection of third
arbitrstor, the Saylstey leskeni (Presicent of Uenersl Ascounting Uffice)
will select the third srbitrator. Matters thet cannot be setiled by
ervitration or sgreesent will be refarrsd to the competent eourt of the
Turkish GCovrnment in Ankare.

From Upersticnel Filee: Loen 63 T Administration I



Exeerpt froms & copy of the English Trenslation of the Contract
between Cruner Assccistes and UTHe

"CONTHRACT FOR THE SERVICSS OF A4 CONSULTING
ENQINSERTRG FIHN FOR THE BATOORRIA PRUJECT®

" .. 1l In the event of a controversy the parties will undertske to
sutmit such controversy to sm expert nwsed by mutuval sgreement.

2o Hmhwtmmtmemﬁwummthmum
were not satisfactory, the terties would undertake to submit
the ecatroversy to arbitration.

3. In such sn event each perty will sppoint sm ariitrstor within
thirty days of receiving notice by registered meil or cabtle fram
the interested pariy.

The third arbitrstor will be appointed by agreesent of the
parties, In the event that no sgresment is resched, this
appﬁ:mwmmmwmw ident of the Supreme Court
of tice."

WITE - Administracion Oeneral de las Usinas Eleetricas y los
Telefonos del Hstado

Op.Files: Uruguay - 152 UR - Hegotistions II



Mr. Bernsrd Chacdenet July 31, 1957
Gail A. Hathaway

Appointment of Arbitrators
Arbvitration Assoclations Practice

I have given a great deal of study to the question of arbitration
progedures and have also discussed the matter informelly with Messra, Fontein
and Delsume. Messyrs. Fontein and Delaume were particularly anxious to secure
copies of typleel arbitration clauses now being used in contracts between the
borrowers and consulting or manegement engineering firms., About two dosen
typlcal arbitrstion clauses have been eupied from controcts in T.U.le files,
Five sets of these arbtitration clauses are attached.

lalso obtained informestion regarding en erbitretion case invelving
@ dispute between the Ureek Govermment, using funds furnished by 104, and a
German contractor, ‘seh perty appointed an srbitretor and ICA was called
upon to furnish the third, The cese is somewhat perellel to the Thailsnd -
Keir & Cawder case. The U.5, State Lepartment selected an /mericen engineer
who informed me thet he did not believe it would have been possille to setile
the cese if he hed not first drewn up the rules of procedure. He followed
those of the American Arbitrstion Asscclation, changing them slightly te fit
the perticulsr case and then obtsined the agreement of the other two arbi-
irstors to these procedures as the first step in the proceedings. The case
ie in the finel stages of sebtlement and, apperently, no great difficulty has
been exserienced - at least not between the three arbitrators.

sny of the member couniries of the Henk now have laws thst clearly
set forth the progedures for srbitretion cases so that contracts invelving
government egencies of thot particulsr country are generally governed ly those
laws. 4 typiecsl exsmple is The Indian Arbitrstion Act of 19LO which alse
applies to Pskisten. In some cases, however, contracts have been signed where-
in agencies of those countries have agreed to abide by the procedures of the
imericen Artitrotion Asscolstion, In most ceses the most diffieult protlem is
the selection of the third arbitratear or :wmpire. In cases where the two arbi-
trators cannot agree upon & third party, the selection of the uapire is sade
by a member of a Federal Court, the Supreme Court or, in some instances, by the
sresident of the Interncticnal Court of Justice at the Hague, There is general
agreement thet the selection of the third erbltrator ar wiplre should not be
mede by the Bank or, 0s in the case of the controversy in (reece, by the Lepart-
ment of State.

It would appear worthwhile far the Henk to explare the possibility of
estetlishing an Internsticnsl Arbitration Associstion, pattermned along the
Jines of the Americen Artitrstion Associstion, which might have its headquerters
and be olosely affilisted with the Internstionsl Court of Justice in the Hague.
Possibly same foundation, such as the Ford Foundstion which is extremely



interested in internationel metters, might be sufficiently interested to
sponscr such an organisation, The imerican Arbitrstion idssocistion, the
Inter-imericen Commercial Arbitration Commission end the International
Chasber of Commerce, appear to be more concerned with privete and com~
woreisl trenssctions than with cases inwvolving govermments and commercial
or private concerns, .

GAta thaway/ark
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¥l Salvador
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Raymond Conerete Pile Co., Morris
Cumings Dredging Co., Daniel,

liann, Johnscn & Mendenhall and
4.0y Smith Construction “ompany
Hestinghouse

KTAN
Gruner Associctes



e

Excerpt freom "Hoard of Management for the Port of Rangoon - Development of
Port of Rangoom - Contract Ne. 1 - Sule Pagoda Wharves Nos. 5, 6 and 7 -
General Conditions of Contract ~ August, 1955

Board of Management for Engineer: &ir Alexander Gibb & Partners
the Port of Hangoon Consulting Engineers
Lendon

*66, Settlement of Bilpum - Arbitretion

If any dispute or difference of any kinc whatsoever shall arise between
the Employer or the Engineer and the Contractor in comnection with or arising
out of the Contract or the carrying out of the Works (whether during the pro-
gress of the Works or after their completion snd whether before or after the
determination abandomment or ‘reach of the Contrsct) it shall be referred teo
and settled by the Engineer who shall stete his decision in writing and give
notice of thesame to the Employer and the Contractor. Such decision: in
respect of every matter so referrec shall be fingl and binding upon the
Employer and the Contrazctor until the completion of the work snd shall forth-
with be given effect to by the Contractor who shall proceed with the Works
with 21l duve diligence whether netice of dissatisfaction is given by him or by
the Employer as hereinafter provided or not. If the Engimeer shall fail to
give such decision for a period of three calendar months after being requested
to do so or if either the Employer or the Contractor be dissatisfied with any
such decision of the Emgineer them and im any such case elther the lmployer or
the Contractor may within three calendar months after receiving notice of such
decision or within three calendsr months after the expiration of the said peried
of three months (as the mumba} mnim thxt th-utwr lhallbamm
to an lrhitraw to be agreed bt T Limy gement one

; " PEY Tt Sl A5 o 0 ,r_t L] '._Ju';‘ a 30 ‘-v an

ore Droces 7T Th THE ArDILrstion and Such refirence shall bi
Apened tn ‘be 2 lm iegion €8 Briitration within thn meaning of The Arbitratiom

Aet, 19kh (Burma Act We, I’l’ro&i‘ 1%&) or any statutory re-enactment or amendment
thereof for the time being in force. Such arbitrator shall have full power to
open up review and revise any decision opiniin direction certificate or valua~
tion of the Emgineer and neither perty shell be limited in the proceedings :
before such arbitrator to the evidence or arguments put before the Engineer for
the purp«c of obtnin.’mg his mmim :hm referred to.  The award of
artitrater sball be vinding on ihe.periies. OSuch roferum'cmpa as
to the uithhnlding' y CHE TR neer m mtifimu er the withholding of any
portion of the retantiw mmy mdsr Clause 60 hereof to which the Contractor
claims to be entitled or as to the exercise of the ingineer's power to give a
certificate under Clause 63(1) hereof shall not be opened until after the
completion or alleged completion of the Works unless with the written consent
of the Employer and the Contractor. Provided alwaysi~

(i) +that the giving of & Certificate of Completion under Clause L8
hereof shall not be a condition precedent to the opening of any
such reference

(i1) that no decision given by the Engineer in accordance with the
foregoing provisions shall disqualify him from being called as a
witness and giving evidence before the arbtitrator on any metter
whatscever relevant to the dispute or difference so referred to
the arbitrator as aforesaid.

From Op.Files: Burma Doc. 20



Ceylon

Excerpt from Form of Contract, Specification and Schedules entered into
by the Government of Ceylon (the "Govermnmemt” or "the Purchasers”) of
the cne part end Societe des Forges et Ateliers du Creusot ("the Con-
tractor®) of the other part, March 5, 1955.

Re: Pipe Lines

Consulting Engineers: Preece, Cardew & Rider

"0, Arbitrstion

If during the continuance of this Contract or et any time after the
termination thereof any difference or dispute shall arise between the
parties hereto in regard to the interpretation of any of the provisioms
herein contained or amy other matter or thing relating to this Agreement
(other than any difference or dispute in respect of which a decision of
the Deputy Seeretary is declared te be fingl and binding on the parties

‘hereto) such difference or dispute shall be forthwith referred to two
whiﬁratm for arbitration in mylm, m_meinm by each %w

N e

parties hersto. If either party 'ail
marbimwm-uuwwumwm.fmmmmmua
80 has been given by the other psriy or lhnn appoint an arbitrator who

TR omm. to mrisht of action against any
of the parties hmta in respect of such difference."

The same cleuse 1s included in the Contract between the Government of
Ceylon and Societa Anonima Klettrificeziome, Italy. Re: Transmission
Lines. Consulting Engireers: Preece, Cardew & Rider.

In a Tender for Construction of Transmission Lines, de Augus

the following sentence was included: "The party wﬁe rnt;duﬂ:ﬁua:bi% t;ag.zg
shall if so required by the Permanent Secre'ary te the Ministry of Transport
and Works deposit with him prior to the appointment of arbitrators such sum
as shall be fixed by him towards the cost of the arbitration."

Copied from Op Files: Ceylom Does II-17



Colombia

Excerpt froms Contract for Construction of the Transmission Line

The Anchicaya River Hydroelectric Center, Ltd., and the
Ingenieria y Construcciones Ltda.

-:.- claus' Sixt&&ﬂ - Mticls_lj:s

Both parties mame the city of Cali as their special legal domicile for
any arbitration actions or procecdings which may arise from this contract.
Article hé. The duubtn or differences which may arise between the contracting
parties in regard to this ¢ ontract, about which it has not been possible to

: ; ' "shall be submitted to the decision of arbitratiom
courts which will be ¢ advates, each party appointing one and
the two principal ones appoint Jthird, to that effect it uhnll be
proemﬁ*iﬁ%;lorm to law 2 of 1938, the arbitration will be performed
in pursyan: th_the Colombisn law and the decision will have legsl effect.

g e € e the city of Cali and the District Judge

of that jurisdictiom will be called .in csse any of the perties abstains frem
ap;;ginting the arbiter under the provisions of Article Five of said Law 2 of
1538,

gEs are dealtwithnot invelving any

the case of remarks of Intorwntm on works ‘or part of works in progrela
or at the time of the checking or imspection of the materials, which remarks
are not considered by THE CONTRACTURS as being well founded, there will be neo

arbitration as prcvided in t'.hia articla and a_gg__@mszm.:m-h_umnd

als; both pnrtm can ama to submit t.hu expert

& op a gﬁgla expert, whether natural or legal person.
Articlo hT. The differences that give rise to asrvitration, according to the
ferms of article L6 of this Clause shall be submitted in writing to the
arbiters, and while the decision is being reached the work shall not be suspended
unless special circumstances make that advisable or the arbiters appointed for
the purpose so decide, and in this event the terms of delivery shall be suspended."”

# Govermnment Supervisor

From Op. Files: Colowbia Loan 30 €O -~ Doc. No. 12



Colombia

Ten files on Loan 68 00 -~ Nationsl Ruilways Project - contain seversl
contracts and subcontracts for tuilding bridges, etc. The majority of
these contracts are im Spanish and include the following “Arbitration®
clause:

"pifferences - The difforences of techuical ve character
that may occur between the Contractor & Inmwmw or any other

eaployee avtharized by the Cove nment, will be resolved by the Ministry
of Putlic Works, whose decision will not be appealable,

s it e e b Sl




Eguador

Excerpt from: Contract between Empresa Electrica "Quito" S5.A.
and R.J. Tipton Asscciated Engineers, Inc.

Covering consulting engineering services in
connection with the Cumucyacu Project

"..s Differences in the Interpretation of the Contract

The Empresa and the Engineers are obliged to call to the attention
of the World Bank all differences of eopinion which may arise between
the two parties with respect to the interpretation of anyone or more
clausen of this contract. .lt t.he same time, the two parties accept
: ld Bepk in arriving at a sclution of such
diftma, tlcularly with respect to metters of technical nature.”

From Op.Files Houador - Loan 137 EC - Administration II



El Salwador

ixeerpt from Translation of Comtract between Bl Salvader and the firm
of Enappen~Tippetts-ibrett-licCarthy re: the design and supervision of
the genstruction work of the Littorel Highway.

1l ause Seventeen

Mﬁmwm arising out of the present contract betwesn the
Government” and "the Consulting Engineers” will be aulmitted to
Arbitrstors for decision, sll to be done in Qonl OTESNCS with the lews

" . In this case, each one of the parties toc thée contro
versy will name one arbitraster and will agree upon 8 third party who
must be mutually agreeatle to both parties who will be called upom in
case of discord."

«

Coried from Op. Filess 10h ES - Administration



Cuatenmala

Excerpt from Trsnslation of the Proposed Contract between the Government
of Guatemala snd "Rodrigues y Hegel Compenia Limitada™ "Ingenieros Con-
tratistas Cuatemaltecos® (YICUNGUA") for the construction of Project BOP -
350 of the Pacific Highway.

"Clause Eights Arbitration

Both perties agree that in all guestions or GlllOTeRCS that may arise
between them because of this contrect, its interpretation, or the work
agreed to in 1t, which might generate judiciel setion, shall be resolved
directly between the two parties im a coneiliatory manner. If the dif-
ferences or questions cannot be setiled directly, they shall be scbmitted
to a Posrd of Arbitration forwed by srbitrating arbitrators. Each party
shall nominste am arbitrator snd these shall immedistely appoint a third
one, acceptable parties, who shell intervene in case o

sont betaeen the Tirst twe. If the first two erbitrators fail to reach am
agreement as to the appointment of a third, he shall be appointed by the
President of the Judiciary ("Organismo Judieial®) of Uyatempla upon the
réque.t of eLCheET Of the o ' ceedings prior the constitution
of the Beard of Arbitration, will be effec in the presence of a
competent judge of the City of Cuatemala, and this Capitel shall be the
seat of the Boarc of irbitration. Written claims presented by ome of
mwummmmm“m, and as answers, the
replies also inwriting given to the claims. The of ficial record of
commitment shall incorpo ate these documents in order to determine the
objectives of the arbitrationm. The arbitrators nomineted by the parties
shall declsre the Fosrd of Arbitration in farce, and without further
progeedings, shall indicate to both perties the term of thirty (30) days
set to prove the facts. In the findings, the cost of the arbitration
shall be determined by the judge. The findings shall always be definife
m_gwlmm“tanuprmsuermummm“t, except in
the extracrdinary cas dmwmmsmfwwmlhﬁ&
becaus: of substantisl vielation of the proceeding.”

hé
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Cua temala

Excerpt from Translation of Contract between "inrique Selazar Liekens

vee in his capmcity as Under Secretsry of Communications and Publie
Works, perty of the first rart; and Nelle Leguy Teer ... in his

capacity as President of the 'Nello L. Teer Company' registered in the
State of Delaware, U.0.A. ..." for the construction of the Atlantic
Highway, Project C.I.0. 90, Stretch from Trapichite to the lictagus Kiver,

"Clause Eight: Arbitration

The two parties agree that in 2ll questions or differences which may
arise between them because of this contract, its interpretation or of
the work sgreed te in it, and which might give rise to judicipl proceed-
ings, will be resolved directly by them through conciliatery messures.

If questicne or disagreements cannot be resclved directly in this way,
they will be submitted to appointed, disinterested arbitrstors. Lach
party will name sn arbitrator (ix-sequo et bono) and these will
imsediately appoint a third who would be accepteble to both parties and
who would intervene in case of disagreement between the two first. In
case the two parties do mot arrive at an sgreement in regard to the
appointment of the third, this jersen will be appeinted by the President
of the Judicial Organization im Guatemala upon request from either party.
The proceedings previous to the formation of the Tribumal for Arbitration
will be expounded before a competent judge of the City of Guatemela, angd
this Capital will be the seat of the Tribumsl of Arbitr:tion. 411 written
communications from one party to the other and the replies will be
admitted as claims before the Tribumal, The conmitment documents to be
presented will include these documents in order to define the objectives
of the arbitretion. The srbitrators named by the parties will declsre
the Tritunal in foree and, without further proceedings, will indicate to
both parties that the term of thirty (30) days is allowed in order to
prove all facts. In the decision must be resolved the matter of payment
of the costs of arbitration which shall be ligquidated by the judge. The
decisions shall always be definite and fimal snd no protest against them
will be allowed; except in the extraordinary case of appeal to the Supreme
Court for annulment cue to material violatiom of the rules governing this
contract.”

Copied from Op, Files: 124 GU ~ Contracts



Gustenala

Excerpt from Contract between the Government of the Republic of
Guatemala and Ingeniere Jose Arias Dufourco, representing "Compania
Constructors el Aguils 5.A. de C.V., for the construction of the
highway, dreinage and bridges of “project C.P. 300 and 350." Seetions
comprised between Taxisco and Chiguimulilla and Chiquimulilla to
Pijije of the Pacific Highway ...

veth Clause: Authorisation to Work, Subjection to the Laws of
O 1A B bitrat

"Twel

a) "Constructora el Aguils 5.4, de C,V," and their subeontractors duly
incorparated im sccordance with the Specifications, are hereby expressly
avthorized to work in the Republic of Guatemala with the exclusive :
purpose to carry to completion the present Conmtract; b) "The Contractor®
[ submits himself expressly to the laws and Legel Provisions of the
f p;u il Republic of Guatemala, and waives his right to recur to diplomatic
a nigl claim o for related to tHE THFENEHE EoMtIT LI E) The
perties agree that in all questions and differences which may arise
between them because of this contract, its imterpretation or of the
work contracted, and which may result in Judicial proceedings, will be
resolved directly by the parties in a coneilistory menner. In case
the differences or questions may not be resclved by means of direct
concilistory agreement, they will be referred to a Board of Arbitration.
Each party shall name an Arbitrator and these will appeint immediately
2 third one, acceptable for both parties, who will intervene in case of
any disagreement between the first two. In case the parties can not
reach an sgreement with regard to the appointment of the third one, he
will be appointed by the President of the Judiciary of Cuatemsla, &t the
request of either one of the interested parties. The proceedings previous
to the constitution of the Board of Arbitration shall be substantiated
before a competent Judge of the eity of Ouatemala and this Capital City
shall be the seat of the Board of Arbitration. The written claim or :
cleims sulmitted by one of the parties shall be considered as the demand
snd as the reply the written responses givem to the claims. The instrument
of agreement shall imcorpoarate these documents to define the purposes of
the srbitration., The Arbitrsters appointed by the parties will declare
the Board, as constituted and without any further proceedings will make
known to the partics the term of thirty working days to prove the facts.
The payment of the costs of the Arbitrstion shall be resclved in the
award which will be liguidated by the Judge. The decision shall be always
final snd no recourse will be permitted except because of substantial
viclation of the proceedings.”

(The ssme type clause is included in the Contract between Guatemela and
®jir, Bussell David Antisdel Thorsen in his double character with general
cower of attorney of the companies "Conticca Internstionsl Corperation”
and "Constructora Nacional de Tuneles y Carreteras Cempania Anonime™ for
the construction of the pavement and base of Project C.l.0. 300 seea”
Stamped at the top of this erntraet is the name "Tippetts-ibtett-kcCarthy-
Stratton of Fenama, Inc, Oibbs & Hill, Ine.)

From Op., Files - 124~0U - Contracts.



Hondurss

Excerpt from Contract between Ministry of Development of the Republic eof
Honduras and Upham, Porter-Urquhert Asscelated, re: Flanning ané carrying
out en overall maintenance program; Heorgenization of the entire Highway
Department; Preparation of preliminary surveys for the lmprovement, new
construction and reconstruction of the Northern snd Western highways.

"E. Arbitration

Any dispute or controversy srising out of or in comnection with
this Contract shall be mhitm ho arbimﬁm, tn be htld in ﬁmigllpa,
Honduras, and in_ggcordance with the laws of the Republ 5 Aoncw
award of the arbitrators shall be fins b j,m}ng, and ths md nay be
filed in any cowrt having Juriadict:!.m. Tha arbitration shall be had befare
P_ bitrators, one to be chosen by each of the parties and the third by

two so chosen, in the following msmner. T'he party desiring such arbi-
trotion shall give to the other party writtem notice of its desire, specifying
the guestion or questions to be arbitrated, snd numing an arbitrator chosen
by it. W¥ithin 20 calendar days thereafter the other party shall give written
notice to the perty desiring arbitratiomn, specifying any additional question
or questions to be arbitrated, and naming the arbitrater chosen by such other
perty. The two arbitrators so chosen shall sclect the third within 10 days
after naming the second arbitrater. In the 10-day period alove mentioned, the
Court having jurisdiction may, upom spplicstion by either psrty, nouinate such

arbitrator,

The arbitrators shsll determine which party shall pay the
of such erbitration, or the provortion thereof which each party
snd the arbitration expenses so allocated shall be paid uacu:rﬁi.ngly.

Copied from Up Files: 135 HO I



Mr Hathaway
Room 303

From a contract for the services of consulting engineers relative to
Haitdi's highway development.

9. Arbitration Ulause

All differences of opinion ariging between the two parties relative
to the interpretation or execution of this agrecment shall be submitted,
if no M nrmmt i.ntervmn, to an arbitration couneil mumm
in age ace wit rbitration procedure provided for by the Haitiam

The arbitration s 18°consist of trators ene appeinted by the
plaintiff and the o by the defendent. If the arbitrators fail to come
to an agreement they shall select a third arbitrator. If they fall to choose
a third arbitrator, the latter ammppmm by the president of the
court of appeals. S S

N SR

The third arbitrator shall be neither a Hatian nor an Iglm mﬁm

The party which deems it necessary to resort  to arbitration shall so
notify the other party through legal channels or by registered letter. It
shall at the same time appoint the arbitrator of his choice. Failure to
appoint the arbitrator shall make the action null and void. If within two
weeks from the receipt of this notification defendent does not appeint his
arbitrator, he shall forfeit all his rights.

The arbitration council must, without recourse to ordinary Jurisdiction,
take its decisions by majoriiy vote and give ite decision @x _a_ggw et bono.
In the case that majority is not obtained the vote of the third arbitra
shall be final and shall not be liable to stay of execution.

Sirbitration shall be grented a delay of two months. The interested
prties may agree to extend this delay.

j Neither of tle parties may refuse to continue the fulfillment or refuse
to continue to fulfill its obligations as defined in this agreement under
| the pretextthat one or the other party has had recourse to arbitration.
The arbitration council shall sit in Haitd.
there are
1f/only two arbitrators, each party shall pay the expenses of its own
arbitrator.

If there are three arbitrators the third arbitrstor shall decide which
of the two interested parties must pay the arbitration expenses.

TRANSLATION SECTION
Translated From:Rrench 6.20.57 Byig,

Contract in Op Filess 1)1 HA ~ Admin, I
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Excerpt from the Comtract between The Governor of Bombay ("the Govermment")
and Societe Uencrale powr 1'Incustrie, Gemeva; Conrad Zschokke Limited,
Genevey and Monsieur Henri Gdcot, Consulting Engineer, Fribourg ("the Con-

sulting Engineers"):

"iny difference including the difference as to the interpretation of this
contract er its clauses which cannot be settled between the parties hereto
shall be settled by arbitration in India,

Uson a speeific request indicating details of the difference of opinion in
writing by either party each party shall appoint an erbitrater within L5
days of receiving the request. In case either party fails to appoint an
arbitrator within the time a:m:ifiod above, then such armmw shall be
appeint.d w the . Chief. Jx k... 01 j:‘ 5 ¥ ; i g ABCLE

request of either party. In the cm‘h of the artmm not being able to
come to :n sgreement within 30 days of their appointment, the matter shall
be decided by the award of a third arbitrater to be appointed by the mutual
consent of the two arbitrators within one month from the date of their
appointment, If the two arbitrators fail te appeint a mutually acceptable
third arbitrator vith.‘.n a peri@d of 30 dqyn, t.ho same mm be appointed by

gue at the

[ther party, and his dec ' 1 and binding on both
the partiu. ‘rm.» prrm:ima of ﬂm Imm irt«itra oun Act. 0 and the
rules thereunder and any statutory modificatioms thereof shall be deemed to
apply in this behalf, -

enses of the arbitration shall be sllocated between the parties as
on board may direct."



Excerpt from Final Draft Agreement between Burns and Roe, Inc. and Tata, Inc.
acting as representative and agent for The Tata Hydroelectric Power Supply
Ltd., The Andhra Valley Power Supply Ltd., and The Tata Power Company Ltd. ,
hereinafter collectively called "OUmmer."

"Article VII - Audit

The Engineers shall keep accurate records and books of account showing all
charges and all expenses inmcurred by the Engineers in the performance of the
work hereunder, The Owner and Tata, Incorporated shall have the privilege of
verifying at any time direct costs, expenses and disbursements made or incurred
by the Engineers in conmection with the work to be performed hereunder by means
of examination of the Engineers' books and records relating therete.

Article VIII - Termination

Should the Owner find it necessary to discontinue or postpene prosecution of
the work to be performed hereunder, the Owner shall have the right to terminate
the serviccs of the Engineers and to cancel this Agreement forthwith. The
Engineers shall be paid the amount earned or reimbursable to them hereunder to
the time of such cancellation and all reasonable expenses incurred by the
Engineers in terminating the work, under proper certification, and shall have
no further claim against the Owner with respect thereto,

Article IX -~ Arbitration

Any dispute or difference arising out of this Agreement which cannot be settled
or adjusted by mutual agreement, or the settlement of which is not otherwise
provided for in the Agreement, shall be settled and finally determined by
artitration in the City of New York in the following manner: Hach of the two
partiés concerned shall appoint an arbitrator. If the two arbitr:tors se
appointed cannot agree within two weeks of the date of their appointment, they
shall select a third arbitrator, The three arbitrators shall then meet and
give an opportunify to each party to present its case and witnesses (if any) in
the presence of the other party. The arbitrators shall then mske their award,
A decision in writing of the three arbitrators, or any two of them, shall be
court having jurisdiction, The decision of the arbitrators shall include the
fixing of the expenses of the arbitration and the assessment of the same against
either or both parties.

iy

If either party shall fail to appoint its arbitrator within thirty (30) days
after notice im writing from the other party requiring it to do so, the

arbi trater appointed by other party shall act for s and his decision
shall be final and binding upon both parties, as if he had been appointed by

£

If, in an appropriate case, the arbitrators appeinted by the parties shall fail
to select a third arbitrator, a third arbitrator shall be selected in accordance
with the them current rules and regulations of the Americam Arbitration Associ~
ation,”




Excerpt froms CONTRACT between THE TATA IRON AND STEEL COMPANY, LIMITED
and KAISER ENGINEERS OVERSEAS CORP, Covering The
EXPANSION of the JAMSHEDPUR STEEL FLART,

... Any dispute or difference as to imnterpretation, administration or
execution of the terms of this contract including any difference arising
under Article X, paragraph 3, shall be resolved by a Board of Arbitratiom
to be established as followst=

(i) Tata Steel shall appoint one persen to such Board
(11) Kaiser Overseas shall appoint ome person te such Board

(iii) The two persons so appointed shall appoint a third and
impartial person.

The three persons nawed as above shell constituie the Board of
Arbitration and the decision of any two thereof shall be binding upon both
parties hereto and the costs of arbitration shall be paid in the manner
such Foard of Arbitration may decide.

IN WITN:SS WHEREOF, the parties hereto have caused this contract
to be duly executed, as of the day amd year first hereinabove set forth.”

FR A S R

"Article X, paragraph 3:

Upon completion in aceordance with approved plans and specifications
of 21l work and services within the scope of the Project, and on completion
of all performance tests ss may be reguired under this contract Kaiser
Overseas shall certify to Tata Steel final completion of the Project.

Within 15 days thereafter Tata Steel shall either (i) give Kaiser Overseas

in writing a final acceptance of the Project, or (ii) notify Kaiser Over-
seas in writing of any items of work which it considers incomplete or
defective, specifying the extent and character of any work it considers

to be requisite to final completion. In the latter event, if Kaiser

Overseas does not agree with such specification or work required to be
performed, the parties shall mutually agree and failing agreement the

Board of Arbitration to be appointed under the provisions of Article XIX

may fix on the werk to be so performed and upon completion thereof, Tata
Steel shall give Kaiser Overseas the abovementioned written final acceptance.”

From Op. Files: Dogc. 11, Losn 1h6 IN
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Excerpt from the Draft Agreement between the Aichi Irrigatien Publie
Corporstion snd Erik Floor & Associates, Imc. re: irrigatien and
drainage, etc.

"irticle XII -~ irbitration

Any dispute between the Public Corporatiom and E.F.A. as to the
interpretation, administration or execution of the terms and conditions
of this agreement shall be resolved by arbitration, and the parties agree
to sultmit all disputes to arbitration. Arbitretion shall be conducted in
the following manner:

(a) Either party mey initiate arbitrztion proceedings by notifying
the second party in writing (registered mail) to this effect, giving the
name of its appointed Arbltrator.

(b) Within twenty-(20) deys after receipt of such notice, the
second party shall by written notice (registered msil), notify the first
perty of its appointed Arbitrstar. In the event that the sceomd party
shall refuse or fail te appoint its Arbitrater as provided for in this
paragraph (b) then the arbitration shall be proceeded with by the
irbitrator appeinted by the first party whose decision shall be final
and bindings upon the parties.

(e) Within twenty (20) days after the receipt by the first party
of the notice provided for in (b) of the appointment of the second
party's arbitrator, s third Arbitrster shall be chosen by these two or,
in the event such third Arbitrator cannot be agreed upon ly the first
two Arbitrators within ssid period, them he shall be chosen by the then

T Gl Lloms Ll anreasenta tive ef the Government of WitSerignd,
ent in Tokyo, Japam., This third Arbitrator sha be
wilh either party hereto in any manner whatscever,

Rl L

(d) The Arbitrators shall, during the period of arbitration, reside
in Japan, but shall not necessarily be citizens of, or permanent residents
in Japan. '
———

(¢) All metters concerning the subject to be arbitrated shall be

submitted in Tokyo te the Arbitrators as mgi;&g as possible by both
perties horeto, and the findings (deli trﬂﬁ:)] ‘of a majori

of the Arbitrators shall be sccepted as final and binding upon the
parties hereto. s

(f) The arbitr:tion expenses shall be paid in the manner decided Ly
the Arbitrators, e

(g) The Japanese code of civil procedure shall govern all arbitration

'praeeedﬂaa
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Lebanon

Copied from translation of Contract between 0.N.L. and the Societe d'Etudes
pour les Travaux de la Phase "A" du Litani

", Arbitration

A11 controversies arising from the application of the present
contract and not settled by the Commission provided for in article 3 -
6, must be submitted to an arbitration commission composed of two
members, both parties appointing one member, the President being an expert
designated by the Bureau of Claims of the U.S.A., who shall also fix the
respective fees.

The arbitration commission must give judgment within a period not
exceeding 3.months; in the case that one of the two parties should fail
to appoint its delegate, such delegate shall be appointed by the President
of the arbitration commisstorn, ... Ao A O

A1l requests for arbitration, in order to be admitted, must be
introduced prior to final settlement. The funds for expenses and fees
of the President of the arbitration commiSsion shall be advanced Dy
plaintiff and paid in accordance with the distribution fiked by the
President of the arbitration commission.

Ao i

B If work is stopped before its completion, whatever be the reason
therefor, the engireer shall accept payment for his studies and super-
vision on the basis of the distribution mentioned in article 9 - L.

The fees relative to the preliminary and final completed studies
shall be considered to be due and charged on the sums of the estims=ted
amounts.

As regards the works, the fees shall be computed on the basis of
the cash amount due to contractors.



Excerpt from Memorandum of Agreement between the Karachi Eleectric
 Supply Corporation, Ltd,, of Karachi, Pakistan (hereinafter called
"the Client") of the ome psrt and the firms (Jointly and severally)
of (1) Handoock & Dykes of Lomdon and (2) Brian Colquhoun and
Partners of Londem ... (who and the survivers or survivar of whom ave
hereinafter called "the Consulting Engineers") of the other part.

(le: Comstruction of Karachi "B" Steam Power Station)

"16. Artitration, In case of difference or gquestiom arising at any
time belween the parties hereto as to the construction, meaning or
effect of this Agreement or as to the rights, obligations or liasbili-
ties of either party hereto or as to the adjustment of any matter or
thing to be agreed to or adjusted thereunder, such differemce or
guestion shall be referred to the arbitration of two arbitrators one
to be nowinated by each party. Such artitration shall be governed by
the provisions of the Artitration Aet in force in Pakisten at the time,

ek s AT S0

Copied from Pakistan Doc. VIII - 8



PAEISTAN

Exgcerpt from the Contract between the Government of Pakisten and Ciemens-
Schuckertwerke 4.0,

"If at any time any question, dispute or differ:nce whatscever shall arise
between the purcheser or the Consulting ingineers and the contractor upom,
or in relation to, or in connection with the centract, either perty may
forthwith give to the other notice im writing of the existence of such
question, dispute or difference, and the same shall be referred to the
arbitration of roon t0 be mutually agreed upon in Pakistan. This sub-
mission shall be to be a submission to arbitration within the meaning
of the Artitratiom Aet 1940 or sny stetutory modification thereof.

The sward of the arbitrater shall be final and ing on the parties., Upom
every and gny such reference the coz an imidunhl to the reference
and award respectively shall be in dimtim of the arbitretor, who msy
determine the amount thereof, or direct the seme to be taxed as between
solieitor end client, or as between party and shall direct by whem, to whom
and in what manner the same shall be torne and paid.

Work under the conirget shall, if reasonably pos contim
S T Bt ayecals FE N T
shall be withheld on sccount of such pmoedinga mloas thsty are the subject
of the dispute.




Peru

Excerpt from: Contract between the Callao Port Authority and the
Raymond Constructien Corporation relative to the
Construction of Foundations for a Grain Elevstor and
Annexed Railrcad Siding on the Orounds of the Callso
Maritime Terminsl

", .. 9. The parties hereto agree that in case of a disagresment regarding
the execution of the present contract they waive their right to the

jurisdiction of the courts of thelr domioile, and to all diplomstie inter-~
vention, sutmitting themselves te the courts of the Republic of Perm."

(From Op.Files 57 P& - Supervisien I)

fxcerpt from: Contract covering the engireering and construction work
of the sceond stage of the Rio Quirez Irrigation Project
in the Uepartment of Piura, entered into by the Oovernment
of Peru snd the Morrisen-Knudsen Company, Inec.

" .. Contract Laws

The Government and the Compeny declare that this contract and the
effects thereof shall operate exclusively under the laws of the Republie
of Peru, and the Compeny expressly agrees to gubmit to the nationel Juris-
diction renouncing appeal to ciplematic interveation in case of the
rescision of the contract or of sny other difference which may arise during
she 1life of the contract which it may not be possitle to settle directly by
the parties to this contract.”

(Frem OP.Files 11} PE - Quiros~Piuvra)



Fhodesia and yqulmﬁ

Excerpt from unsigned, undated Contract ¥o., C.2 - Main Civil Engineering
Contrsct between The Federal Power Board of Hhodesia and Nyesaland and
Impresit Eariba (Pvt.) Ltd., re: The Kariba Hydroelsctric Scheme. Ingineer:
Gibb Coyme Sogel

66, Settlement of Disputes - Arbitration

If any dispute or difference of any kind Wha tso
between the Employer or the Engineer and the Contracior in connection with or
arising out of the Contract or the carrying out of the Works (whether during
the progress of the Works or after their completion and whether before or
after the determination abandonment or breach of the Contract) it shall be
referred to and settled by the Engimeer who shall state his decision in
writing and give notice of the same to the Hmployer and the Contractor. Such
decision in respect of every matter so referred shall be final and binding
upon the Rsployer and the Contractor uatil the ccmpletion of the work and shall
forthwith be given effect to by the Contractor who ghall proceed with the Works
with all due diligence whether notice of dissatisfaction is given by him or by
wmplwum«mxwwmwmu If the Engineer shall fail to
give such decision for a period of three calendar months after being requested
to do so or if either the Imployer or the Contractor be dissatisfied with any
mmumwmmm«m«mmwamwciw the Employer or
the Contractor may within three calendsr manths after receiving notice of such
decision or within three calender months af ter the expiration of the said
period of three months (as the case may be) require that the matter shall be
referred to arbitration under the arbitration laws in force in Southern
Fhodesia. . S S ' '

The arbitrator/umpire shall have full power te open up review and
revise any decision opiniom direction certificate or valuvation of the Engineer
and neither party shell be limited in the proeeedings befere such arbitrator/,
umpire to the evidence or arguments put before the Engineer for the purpose of
ocbtaining his decision above referred to. The award of the arbitrs tor/umpire
shall be final and binding on the parties. Such reference except as to the
withholding by the Engineer of any certificate or the withholding of any
portion of the retention momey under Clause 60 hereof to which the Contractor
claims to be entitled or as to the exercise of the Engineer's power to give a
certificate under Clause 63(1) hereof shall not be opened until after the
comple tion or alleged completion of the Works unless with the written consent
of the Employer and the Contractor. Provided alwaysi=-

(1) that the giving of a Certificate of Campletion under Clouse L8
hereof shall not be a condition precedent to the opening of any
such reference

(1) that no decision given by the Engineer inm accordance with the
foregoing provisions shall disquality him from boi.nﬁ called as
a witness and giving evidence before the arbitrator/umpire on
any matter whatscever relevant to the dispute or difference so
referred to the srbitrator/umpire as aferesald.

Copied from Uperationsl Files: Hariba #60-2nd copy



Thailand

Tangkok tar Channel

Excerpt from Contract between the Port Authority of Thailand (the
"Authority’) and Raymond Céncrete Pile Company of Delaware, Morris and

Cumings Dredging Company, Inc., Deniel, Mann, Johnson & Mendenhall,
and H,C. Smith Construction Company (the "Contractor®)... kiay 1l, 195}1

"Clause 56, Arbitration

(a) If smy dispute shallarise in comnection with the terms of the
performence hereof which the Authority end the Ccntractor will be unable
to settle between themselves, such dispute shall be Feferred to two
arbitrators, ane to be appoinied by each the Authority and the Contractor
within 15 days. The two arbitr:tors shall give a decisiom om the dispute
in Bengkok within 90 days of their appointment.

(b) If the two arbitrators shall dissgree so as to be unsble to give a
decision on the dispute, they shall appoint an ire to decide the dispute.
Should the arbitrators disagree for 15 days on the appointment of an umpire,
ammtfw%win@tumwmwmnunmtomnm
Justice of the Civil Court by either narty. Should the Chief Justice be
unabl tn appa '. an umpire within 30 dsys from the date of such reguest
either party may take the dispute to Court.

(e) ‘The arbitrators or umpire or court shall decide the amount of remu-

to the demaged party, in addition to fees and expemses of ~
arbitration, and these shall be paid by the party or partiestd the dispute
as ordered in the decision,.

(d) The deecisiocn of the asrbitraters or umpire or court, as the case may
be, shall be final snd the Authority and the Contrscter shall abide by such
decision, Sl

{e) During the period of srbitration or pemding action in the court the
performance hereof shell be carried on without interruption in respect of
points not in dispute.”

Copied from Op, Piles: 37 ™ (Copy No. 2)



Thailand

Excerpt from Contract between the Royal Irrigstiom Departwent and
Westinghouse Electric Intemstional Company ~ November 18, ".E, 2198
for Furnishing LB0-volt Unit Su-station, Distribution Board and
Pistribution Trensformers for the Greater Chao Phya Projeect, Chainat,
Thailand,

"Clause 11

If any dispute shall arise in commection with the performance hereby
contracted which the parties shall be unable to settle among themselves,
such dispute shall be referred to two srbitrators who shall give a decision
on the dispute in Bangkok within M;Wy! from the date of their sppointment.

The said arbitrators shsll be eppointed from persons rgaident in
Thgiland, each party to appoint ome arbitrotor. If the two arbitrators
disagree and unable to give a decision on the dispute, they shall appoint
an umpire to decide it. Should the arbitrators disagree on the appoiniment
of the umpire, action shall be taken in the court in Thailand,

The arbitraters or wmpire shall determine the t of remmnerations,
!‘;n__ni_g_nd_ms of arbitration and these shall MﬁryﬁWw
parties as ordered in the decision. '

The decision of the arbitrators or umpire, as the case may be, shall
be final and the parties hereby agree to abide by such decision,

During the period of artitration or pending action im court the
performance of this contrect shall be carried om without interruption in
respect of peint not in dispute, — -

From Op.Files: 36 TH Doc, Mo, 15



Thailand

Excerpt from: Agreement — Chao Phya Hiver Dam, Chainat, Thailand

Royal Thai Irrigetion Department -—-— liessrs. Keir and Cewder, Ltd.
August, 1951

... Any controversy between the Contractor and the Department arising
under this Agreement which is not determined by agreement of the

parties shall be submitted to two Arbitrators for srbitration, One
Arbitrator shall be appointed By the Contractor, the other Arbitrator
shall be appointed by the Department. Uither party may institute am
arbitration proceedings by appointing an Arbitrater snd notifying the
adverse party in writing of the former party's decision to arbitrate

and of the name of the Arbitrster it has sppeinted. Within thirty days
after the giving of such notice, the adverse party shall notify the
party instituting the proceedings of the name of the Arbitrater appointed
by such adverse party. If the adverse party shall fail so to appoint an
Arbitrater, or if the Arbitrators fail to agree within sixty days of the
appointment of the Arbitrator last appointed on a determination of the
controversy, the controversy shall be determined by am Umpire appointed
either by ement of the parties, or, if they do not agree within such
sixty days, President of the International Bank for Reconstruction
and Development. e e

s PR EY

The decision of the Arbitrators or the Umpire, as the case may be, shall
be final, end the parties hereto agree to sbide by such decision.”

g TR
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Excerpt from unsigned, undated Contract between the Ministry eof Putlie
Works, Hepublic of Turkey, and Knappen Tippetts Abbett licCarthy Inglneers
of Wew York, U.S.A. for Comsulting Engineering Services for "The Seyhan
Dam and Power Project"

Article iIV: Disputes

£11 disputes and controversies of whatever neture arising under
this contract that cannct be resolved by mutual agreement of the contract-
ing parties will be settled by arb tion one of whom will be selected by
the Owner, cme by the Engineer and one by their mutusl agreement. If the
arbitrators selected by two perties cannot agree on the selection of third
will select the third arbitrator, MNatiers thst cannot be setiled by
grbitration or agreement will be erred to the competent court of the
Turkish Government in Ankara, T
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Uruguay

Excerpt from: A copy of the English Translation of the Contract

.."! 1.

2.

3.

between Cruner ASsociates and UTE®*

"CUNTRACT FOR THE SERVICES OF A CONSULTING
ENGINEERING FIRM FOR THE BAYGORRIA PROJECT#*

In the event of a controversy the parties will undertake to
sutmit such controversy to an expert named by mutual agreement.

If such agreement were not reached or if the expert's decision
were not satisfactory, the parties would undtrtah to submit
the controversy to arbitration.

In such an event each party will appoint am artitrator within
thirty days of receiving notice by registered mail or cable from
the interested party.

The third arbitretor will be sppointed by agreement of the
parties. In the event that no sgreement is reached, this
appointment will be made by the President of the Supreme Court
of Justice."

#JTE ~ Administracion Ceneral de las Usinas Electricas y los

Telefonos del Estado
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Mr. Gail Hathaway April 15, 1957

Bernard Chadenet

Appointment of arbitrators.
Arbitration Associations Practlce,

T have received the attached memorsndum from Mr, Delaume of the
Legal Department about the appointment of arbitrators and arbitration
practice. Mr. Delaume wants to get the comments of our department.

The Legal Departuent is studying this subject because, in the
recent past, the Bank has been requested twice to act as arbitrators.
The first time was for a dispute between the Comision Ejecutive Hi-
droelectrica del Rio Lempa (CEL) in Bl Salvador and the contractor,
the Jones Constraction Company. The second time was, and is, for a
dispute between the Hoyal Irrigation Department and the consultants,
Keir and Cawder, in connection with the Chao Phye project in Thailand,

1 would appreciate your comments,

Attach,



