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FRON: The Assistant Secretary March 12, 1965

SETTLFBIT OF INVESTIEUT DISPUTES

Attached is a memorandum of the General Counsel proposing some

drafting changes and corrections in the text of the Convention circulated

on March 10, 1965 (R65-37).

In order to facilitate the timely preparation of the printed copies

of the Convention which will be transmitted to member governments after the

Executive Directors take action on the text on March 18, 1965, Executive

Directors are requested to inform one of the following staff members of any

additional corrections that the text of the Convention in any of the three

languages may still require:

for the English text, Mr. Pinto (ext. 2713);

for the French text, Mr. Delaume (ext. 2533);

for the Spanish text, M r. Cancio (ext. 2323).

In this connection it should be noted that whenever there were

variations among the uses of a language in various countries, the use pre-

vailing in the country of origin of that language was followed in drafting

the Convention.

Distribution:

Executive Directors and Alternates
President
President's Council
Executive Vice President, IFC
Department Heads (Bank and IFC)



March 12, 1965

MI!ORANDUM OF THE GENERAL COUNSEL

In further reviewing the text in English, French and Spanish of

the Convention in the March 10, 1965 draft which has been circulated to

the Executive Directors (R65-37), some inconsistencies and typographical

errors have been pointed out by Executive Directors and members of the

staff which should be corrected in the final text.

I therefore propose the following corrections in the text of the

Convention:

A

Corrections applicable to the text of the Convention in all three languages:

(a) In Article 7(1), it is provided inter alia that the Administrative

Council shall be convened by the Secretary-General at the request of "five

members or one-fourth of the members of the Council, whichever is less".

Since Article 68(2) now provides that the Convention shall enter into force

upon deposit of the twentieth instrument of ratification, acceptance or

approval, it is most unlikely that one-fourth of the members of the Administra-

tive Council will ever be less than five members. Accordingly, the text of

Article 7(1) should be modified as follows:

English: "(1) The Administrative Council shall hold an annual
pag7e )

meeting and such other meetings as may be determined

by the Council, or convened by the Chairman, or

convened by the Secretary-General at the request of

not less than five members er ese-fearth ef the membera

of the Councily whiehever 1& les."
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French: "(1) Le Conseil Administratif tient une session annuelle
(page 30)

et toute autre session qui aura 6t6 soit d6cidbe par

le Conceil, soit convoquee par le Pr6sident, soit

convoqu6e par le Secr6taire G6nbral sur la demande do

d'au moins cinq membres eG du qart de& memabrps du

Conseil."

Spanish: "(1) El Consejo Administrativo celebrari-una reuni6n anual;
(page 57)

y tantas otras como sean acordadas por el Consejo, o

convocadas por el Presidente, o por el Secretario

General cuando lo soliciten a este atimo no menos de

cinco miembros e 1& Puar-ta papte de 19s misa de estas

de& qifpas la que sea iener del Consejo."

(b) The wording of Article 31(1) should be made to conform with the

wording of Article 40(1) as follows:

English: "(1) Conciliators may be appointed from outside the Panel of
(page 12)

Conciliators, except in the case of appointments

by the Chairman pursuant to Article 30."

French: "(1) Les conciliateurs peuvent ftre pris hors de la liste
(page 38)

des conciliateurs, sauf dams le au cas de nomination par

le Pr6sident prevu b l'Article 30."

Spanish: "(1) Los conciliadores nombrados podrin no pertenecer a la
T age 66)

Lista de Conciliadores, salvo en les nupyeNtes el caso de

que los nombre el Presidente conforme al del Articulo 30."
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B

Corrections in the English text only:

Page 10

Article 27, second line:

add a comma after the word "protection" and after the

word "claim".

Page 11

Artile 30, fourth line:

delete the words "the provisions of".

Page 15

Article 39, first line:

delete the figure "(1)" at the beginning.

Article 41(2), second line:

add a comma after the word "Centre".

C

Corrections in the French text only:

Page 27

Preamble, third paragraph, second line:

the word "fair" should read "faire".

Page 30

Article 9, second line:

the word "G&neraux" should read "G6n~raux".

Page 32

Article 15(2), third line:

the word "dure" should read "dur6e".
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Page 35

Article 24(3), second line:

the word "vers6es" should read "vers6s".

Page 39

Article 34(2), seventh line:

the word "la" should be inserted between the words

"" and "conciliation".

Page 1l

Article 3), first line:

delete the figure "(1)" at the beginning.

Page 45

Article 51(4), first and second lines:

the word "circonstances" should be broken as follows:

"circons - tances".

Page 46

Article 52(4), fifth line:

the word "6xecution" should read "ex6cution".

Article 52(6), third line:

the word "a" should read "V".

Page 47

Article 54(1), sixth and seventh lines:

substitute the words "et pr6voir que ceux-ci devront"

for the words ", ceux-ci devant".
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Page 48

Article 57, fourth and fifth lines:

the word "arbitrage" should be broken as follows: "arbi -

trage".

Page 49

Article 60(2), third line:

delete the word "les".

Article 61(2), fifth line:

delete the word "des".

Page 50

Heading of Chapitre VIII:

the word "Differends" should read "Diff6rends".

Page 52

Article 70, fifth and sixth lines:

substitute the words "de lt acceptation ou de lapprobation"

for the words "acceptation ou approbation".

D

Corrections in the Spanish text only:

Page 5h

Preamble, second paragraph, first line:

the word "cuenta" should be written in lower case.

Preamble, third paragraph, third and fourth lines:

the words "el empleo de" should be inserted before

the word "mstodos"; the word "pueden" should read

"puede", and the word "apropiados" should read "apropiado".
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Preamble, fourth paragraph, first line:

the words "particular importancia" should be written

in lower case.

Preamble, sixth paragraph, fourth line:

a comma should be inserted after the word "obligatorio".

Preamble, seventh paragraph, third line:

a comma should be inserted after the word "Estado".

Page 55

Article 2, fourth line:

substitute the word "adoptada" for the word "aprobada".

Article 3, second line:

substitute the word "mantendra" for the words "tendr6

disponible".

Article h(1), fourth and fifth lines:

the words "del titular" should be inserted after the word

"ausencia"; the word "de" should be inserted after the word

"0"1, and the word "titular" in the fifth line should be

replaced by the word "mismo".

Page 56

Article 6 (e), first line:

the wcrds "de servicios" should be replaced by the words

"del desempeno de las funciones".

Article 6 (f), second line:

the word "egresos" should be replaced by the word "gastos".
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Article 6 (g), only line:

the words "de actividades" should be inserted after the

word "anual".

Page 58

Article 10(3), fourth and fifth lines:

the words "por adelantado" should be replaced by

"anticipadamente".

Article 11, third line:

the words "inclusive del" should be replaced by "incluyendo el".

Page 59

Article 13, second and third lines:

the words "para cada lista" should be deleted.

Article 14(2), fourth line:

substitute the words "dichas listas" for "aquellas".

Article 15(1), the last two lines should be replaced by "se hara.

por periodos de seis anos, renovables".

Article 15(2):

the last three words should be replaced by "para el que

aquel fue nombrado".

Page 60

Article 16(2), sixth line:

substitute the words "de uno de los Estados" for the

words "del Estado".

Article 17, second line:

the words "del Centro" should read "de sus servicios".



Article 17, third line:

replace the words "el exceso se sufragarA" by the words

"la diferencia serA sufragada".

Article 18, second line:

replace "incluye" by "comprende, entre otras,".

Page 61

Article 21 (b), third and fourth lines:

delete the words "restricciones a la" and the word "requisitos".

Article 21 (b), fifth line:

add the word "de" after the word "y".

Article 21 (b), sixth line:

add the word "asimismo" before the word "gozardn".

Article 21 (b), seventh line:

replace the word "restricciones" by the word "regimen".

Article 21 (b), eighth line:

replace the words "cambio y del mismo" by the words "cambios

e igual".

Article 22, fifth line:

insert a comma after the word "nismo".

Page 62

Article 24(2), second line; and (3), first line:

replace, in both cases, the word "devengardn" by the

words "estarin sujetas a".

Page 63

Article 25(l), fourth line from the top of the page:

insert the word "en" after the word "escrito".
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Irticle 25(2), first line:

replace the word "por" by the word "como".

Article 25(2)(a), seventh and tenth lines, and (b), seventh line:

delete the commas after the words "Estado" in three places.

Article 25(4), fourth line:

add commas after the words "que"l, "principio", "someter", and

"no".

Page 64

Article 26, second line:

replace the word "reputar6", by the word "considerard".

Article 26, third line:

add the word "como" before the word "consentimiento".

Article 27(1), fourth line:

insert the word "en" after the word "consentido".

Article 27(2), third and fourth lines:

replace the words "una diferencia, de acuerdo con este

C-onvenio" by "la diferencia".

Pages 65 and 68

Articles 28(3) and 36(3), second and last lines:

replace the words "la solicitud" on the second lines, by the

words "dicha solicitud", and the words "negativall, on the

last lines, by the words "denegacion".

Page 67

Article 34(2), second and third lines:

add the words "haciendolo constar y"l before the word

"anotando".
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add a period after the word "controvertidos".

delete the words "y haciendo constar dicha circunstancia".

Article 34 (2), ninth line:

replace the words "se mostrare parte" by the word "participare".

Article 34 (2), tenth line:

the word "asi" should come after the word "constar".

Page 68

Article 38, tenth line:

delete the comma after the word "contratante".

Page 72

Article 51 (1), fourth line:

replace the semicolon by a comma.

Article 51 (3), fourth to sixth lines:

delete the last sentence.

Article 51 (h), fifth and sixth lines:

replace tie words "de su decisi6n respecto a tal" by "decida

sobre dicha".

Page 73

Article 52 (b), second line:

replace the word "de" by "en".

Article 52 (e), second line:

the word "funda" should read "funde".

Page 75

Chapter V, heading:

the word "Reemplazo" should read "Sustituci6n".
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Page 78

Article 64, fourth and fifth lines:

the words "a la Corte", should be replaced by "al Tribunal",

and the words "los propios", by "dichos".

Article 66 (1), seventh line:

the word "notificAndolos" should read "notificAndoles".

Page 79

Article 67, fourth line:

replace the words "de la Corte" by "del Tribunal".



hr. A. Broches Aarch 11, 196

. P. Pinto

Formalitis aconnected with SID Convetion;
poetinr" oith U.N. officialsb

On Wednesday, March 10, 196_ I met Stanislaw Kiernick, Chief of the
Treaty Section of the UN Secretariat and discussed with him several questions
regarding the formalities of concluding a multilateral agree ment and the

functions of a depositary.

Full powers for signature

2. Before a State'.s representative can sign an agreement he is required
to present a docuaenat authorizing hia to do so i.e. his "full powrs".

Such specific authorization is required even of persons already accredited
to the UN. Rarely, and the example h ertioned was the U~is Permanett

Representative, the general credentials presented to the UN contain i specific

authorization to sign multilateral. agreeaents.

3. iull a, ers will be acce otu rovisionally if cabled but mtust be
a ru su50able time by a formal written authorization to sign

issued by a Head of State, Head of Government or Minister of Foreign Affairs.-

4. No special form is prescribed nor neau the full powers be in one ol

the working or Wrficial languages of the UN. Full puowers were, for instance,
somaetius submitted iu arabic. Instrumeits submitted in no-official

laauages are as a aatter of courtesi .Ienrally accoipaiad by a translation

in English or irench. IL not, they ar- translated by the Jecretariat and

accepted only after the translation has been studied and the docuaent round

to be satisiactory. However, no reluctance to accept such an instruaeat is

o:>ely expressed. Mr. ierniK saw ao serious objection to indicatiiai the

languages in which full poars should be submitted if a full staif of

translators froa a variet of languages into English and French wre not

available.

Opening 6onvention for dignature; Signature

5. Some ceremony generally accompanies the opening of a Convention for

signature - although here Kierni was reerring mainly to Conventions signed
followin, agreeent on a text at an intergovernmental Conference. For

In the case of agreements drafted at an intergoveramental conference delegates

would be required to have separate sets of full powers (a) to negotiate o

behali of their countries and (b) to sign the agreed text. Where an agree-
ment is actually to become binding on signature the full powers must cover

that explicitly in order to confer valid authority to sign.
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instance, a announcement would be. made in an internal jurnal of the date and
time oIf signature and the place where the execution copy would be available.
Delgates might be called in "alphabetical order", or might make an apoint-
ment - generally with Mr. Stavropouloj - to sign individually. Signature
would tage p7lac in the aonference ottached to his office.

Instruments iof ratification (acceptance etc.); datification

6. No particular for is required Ln instrumenta of ratification. The
Sacretariat does, however, check that the instrument

(a) refers to the correct agreement

(b) emia.ates frora the Head of State, Head of Govermoznt or
Minister of Foreign Afairs;

(c) contains an undertaking to abide by the terms of th ag
wmnt; and

(d) whre the ar ..et Orescribes conditions £or eos o
At~tication, .... that only cert~ain States are entitled
to become a party, that these conditions have been met.

Istru aut , vary in form r the De-ribn..ad ad ua
docuents aHanatin fra a head of Stat( to an air iail lettur sigd by th.
Minister .1 foreign asirs. The Jecretariat dos not investiat whether
the Zunctionary signing the ratification a th- apropriato o a Of the
countries internal laws e.g. whether, ia Liister u. Forfig. afaira has
signed, the oroper authority was in Jact the iLIead of State. iitaure -on
behala. of" one o_ the three principal iuatinaries would be acu-t.d,
though such instruments would have to e considered on a case-Oy-case basis.
No credentials are required of th son depositing an instrument 02
ratification.

7. Deposit of an instrument o ratification is generally accompanied by
some ceremony. The c'ountry' s representative would normally make an appoint-
ment with mr. Stavropoulos, and the instrument would be handed over in the
presence ol. ranking officials, photographers, etc.

i. what n as a said in paragraph ;4 above on the language of full powers
apolies equally t , instruments oi ratification.

De~ects; esevationis

9. Formal defects in instraents of ratification must be cured beiore
their acceptance in definitive deposit. For instance, ii the instrument
purports to oe an instrument of "accession" and the Convention speaks only
of "ratification" there would be informal exchanges with a view to replacing
the defective instrument or correcting it.

10. hero a Sovontion contains exgresa provisions ou reservations these
aust _ sic-l-,d. There thero is no such exoress provision, the Secretar
dUeral will .. rely circulate the reservation without maing aun jud iaot
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on the validity of the prineipal instrumient e.g. whether the country deposit-
ia; it is a ,arty or not. (The SU's practice in relation to ruservations is
set out in detail ia the UN Aepertory oi Practice, a photeccoy o nicn is
atitached hereto),

e ~It ao C).4l'gs;m-sa texts

li. V aItns dcsited with thnU un aally list languages in the
alphabetical order ci tne languao il which the refereance is mae, e.g. I

a a alisn I re, hinese, :Aglisn, 1eoa, tussian, Spanisn. n equalir
authentic eext xist in languages othe than the iie official lan,;a -es
of the UN, these are listed according to the same rule but ait -r the list ci
the isive oicia. languags, e.g. d(erlaa and Portuguese night co added in that
order to the list mentioned above.

12. The texts are bound as a ater o.. practice in the icilouing order
fnglish, iFrench, tuniuse, hussian, Jviaish. r. Kierni dia lot hims l!i
ape>ar to have sivn niacn cousiaeration to these questions, and thn :ore. pin
is the resul Of our excainias some origial texts at randcoi ,l urticular,

he coulo give no adeinite reason for order xo Dinding, out 3u sto that if
an alohabetical order were used tn .f(irst ext - ould be ghin-se, whicn was
relativulj umfamiliar to the ajorit :i the Uz.. ou vie is that it

my be "rationalised" on the ground that Snglish a..d _reeh are th- t
lprinci->al : ring lan ;uages and ar . un inaua es in hich the tr atO Series
is puolishea.

Concluding paragraph and signature ages

13. hr. xai ;rnin nthught our ida of -utting the concluding agrsoh
uii~Sa at wasnington.., .etc. ) in tM - languages on a final age aftur the

three texs .as 'ver Y neat". He >oiite out tnat it was not doe by- the Uj
becaust it would not be >ractioal to nave five such columns. Treaties drafted
wnder the ausAices o_ the Ui guerally retain the concluding >aragra :n in
each cuns-cutia 4 text. The signatur Idags begin after the last -text
without y formaL verbal connetion. There are generally thre a aces for
signatures on each page.

Sirculation of certified cooies

i4. .hore ` S Ivetioln is stated in r to be opun for signature for a
soecitieC " ane, UA >ractice is to circult cortilic cocios oi the Sonve:ti.n

(includin all sitatues) at the td that period. If no sudn ueriod i

speci.iin, they ;ie a certified coo f a ch signatory i.e3. on signia;, a
couuPy ealu receivc the text and rsroduictions all signatures up to and
iaoludiu its maw, certified as being a true and coalate co up to that time.

Ihr-aI.ter, the Un as deusitar y voulu e; s.> signatories informied of
adiid eluL signatures, entry into .rce, e.

1t. He saw au ojection .n fruun priuciple to sending certiiied
copies o_ the unsigned text to obrs in the case o our J-uvetion,



at other "hand, he . oudered whether
submaission of copies as anxes to the depor the Executive. Directorsigh Uot A e s Mu jleia. Herecalled, tAt. th1W UeAl, Asebl adC~

circuated the ULN Priv ilege anld ICLmuities Uonvetin as au anne 3to'l th

I certi , ia -.

nuiaions /y epia

with hiichl signcaoiesare familiarc, a~l.l irular-typ caiuaictinsb the
UN 03 depos)itary are in naglishl an Frnc oly

aL~ L2TLit nV

a~ ~~w We M- n: rit

T UN has not thus War siral owi a 1 u j xii u . and

asOed 'or asitace in drtingt i i ent in indiual cas the y hV a
alays~ given it. He wa not very~ nthusiastic .abot the idea. antly

'or the following reasns \1) 'st countrP iesi~, hoever unsophisticatd, would
havs or could pr.oura traditinl term to~ ollow; (2) nostar a

necesary an to irculate on evend as a i of Lbuilvr-plat" .2y be
miseadng inceit ig cjht be taaen~ t be. the on~ly type oi aor which l

be aOcceotd S v lid; nU ( itat dight Qn Ueent th. iU ali Uai
U. ;u~ it 1r WS;ua

1L6. .ar. aie-rnia ha underta20 to aa us potoL le &risrmnso
ratifia tin in ~alish, Fech an2t d 2anis .. a reah us2 adorethend o

this ac. Hea as una±.blet ho them -oia in1 4i or to brYing the
coie auy an the other hand, he. re.arred. me to. docu.at alad

1/. I LJLV. ~/vd a&. ;- .A i pariclar t.. tGn- sa« - ...asab
a~V.L . vai t ).Crm 2which.. a se ul .ous. Thi doeuti la.. i ae

avial in agis an has ,xt 2n re printed. r 2re h he UN~
arhi . c am ph ad. op o. t .aFenc version, which is~ s.ill

avaiaol. is4 also' atahd It 4- as no .. ublished in pa. sh

4 ncls.

01 sul



\NTERATIOAL ( K FO RR ( (~ I UCTION AND I U!3LPMW \T

DECLASSIFIED

AUG 12 2023 CONFIDENTIAL

WBG ARCHIVES sID/65-ll

March 11, 1965

*Memorandum of Meeting of the Committee of the Whole on Settlement of
Investment Disputes held on March , 1965, at 3:00 p.m.

1. There were present:

Chairman

George D. Woods, President

Executive Directors and Alternates acting as Executive Directors

S. M. Ali (Alternate) A. Bogoev (Alternate)
Reignson C. Chen Otto Donner
John M. Garba Joaquin Gutierrez Cano
0. Haushofer (Alternate) R. Hirschtritt (Temporary Alternate)
Ali Akbar Khosropur (Alternate) A. C. Lamb (Temporary Alternate)
Luis Machado J. Malaplate (Alternate)
Jorge Mejia-Palacio K.S.S. Rajan
N.M.P. Reilly (Alternate) M. San Miguel
Gengo Suzuki Abderrahman Tazi
Vilhjalmur Thor A.J.J. van Vuuren (Alternate)

Alternates not acting Officers and Staff
as Executive Directors Participating

H. Abramowski A. Broches
C. Ayari M. M. Mendels
Jose Camacho L. Cancio
S. 0. Coleman C. Pinto
Rufino Gil P. Sella
J. Haus-Solis C. H. Davies
E. Ozaki

*This memorandum consists of staff notes of the discussion and is not an
approved record.

Distribution:

Members of the Committee of the Whole
President
President's Council
Executive Vice President, IFC
Department Heads (Bank and IFC)

Legal Department
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Article 26(2)

2. Mr. Woods asked Mr. Broches briefly to describe once again the contents
of this paragraph.

3. Mr. Broches said that paragraph (2) of Article 26 provides that where
an investor and a host State have agreed to submit a dispute arising out of an
investment to arbitration and the investor has obtained investment insurance
or guarantee from his own government, then, if the host State and the
national State of the investor agree, the State of the investor can be sub-
stituted for the investor in the proceedings before the Centre involv-
ing rights to which that State has been subrogated as a result of having indem-
nified the investor. The provisiondoes not say whether subrogation of the
investor State to the rights of his national must or must not be recognized
by the host State. Klimination of this provision would make it impossible for
the national State of the investor to appear before the Centre in lieu of its
national. It would not affect the question of subrogation per se nor would it
prevent the indemnifying State from requiring that the investor pursue his
remedies under the Convention even after he has been indemnified.

4. Mr. Tazi stressed that subrogation of the national State to the rights
of the investor affected the basic nature of the dispute at least from a pro-
cedural angle and by transforming the case into a case between States would
raise many juridical and political problems which did not fall within the scope
of the Centre. There might be cases in which it would be better to transfer the
dispute from the level of the investor to his State, but this could always be
done by direct agreement between the States. He was in favor of deleting para-
graph (2) of Article 26 without prejudice to the merits of subrogation as such.

5. Mr. Haushofer pointed out that the main role of the Convention was the
protection of the private investor against the host State and thereby the
establishment of confidence in the security of private investments in capital-
importing countries. To further this confidence insurance against the risks
incurred by the investor was an important aspect and the possibility of obtaining
insurance often depends on the possibility of substituting the insurer for the
insured in proceedings. He did not see how this provision could in any way
endanger the position of the capital-importing countries, since the consent of
the host State was always a prerequisite. He would be in favor of retaining
Article 26(2), but would not strongly oppose its deletion if this were necessary
to reach agreement on the Convention. His opinion reflected the views of Belgium
and Austria while the other countries he represented had not informed him of
their views.

6. Mr. Woods asked a show of hands of those Directors who were in favor of
deleting paragraph (2) of Article 26 or would not object to its being deleted.
He then announced that 15 Directors out of 20 present were in favor of, or
did not object to, deletion.

7. Mr. Gutierrez Cano asked whether as a consequence of the deletion of
Article 26(2) Article 27 would also be deleted.
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8. Mr. Broches explained that there had never been any suggestion of
deleting Article 27 but only to reconsider some of its language if Article
26(2) had remained in the text of the Convention.

Article 54

9. Mr. Woods recalled that Mr. Donner had raised an objection to the text
of that Article and that Mr. Broches had proposed some language which would be
submitted to the German authorities to see whether it would meet their problem.
He then invited Mr. Donner to report on this matter.

10. Mr. Donner explained that the German authorities had great difficulty
with the present text of Article 54 for two kinds of reasons: (a) the in-
consistency of the text of Article S4 with the provisions of the New York
Convention of 1958 on recognition and enforcement of foreign arbitral awards
to which the German government is a party; and (b) the provisions of German law
concerning the execution of judgments of German courts. The German authorities
had not yet been able to overcome these difficulties nor did the suggestion
of Mr. Broches help them in that respect. However, in order not to delay the
discussion he would not press his point any further, while the German government
in the weeks to come would continue to look for a possibility of reconciling
the provisions of Article 54 with its own principles within the framework of
the implementing legislation that would have to be introduced in Parliament

when the Convention came up for ratification. Depending on the result of these
efforts he might or might not have to raise this point again.

11. Mr. Woods said that as Mr. Donner did not wish to press his point further,
Article 54 would remain as it was unless there was an objection.

12. Mr. Gutierrez Cano said that in his opinion the suggestion made by
Mr. Broches for limiting the enforcement of the awards to the pecuniary
obligations imposed thereby was very constructive and he would like to see that
language introduced in Article 54.

13. Mr. Rajan supported Mr. Gutierrez Cano's proposal.

14. Mr. Malaplate inquired what would be the effect of introducing the
reference to pecuniary obligations in Article 54.

15. Mr. Broches replied that while an award would remain res judicata
as to all its provisions between the parties, enforcement through the strong
arm of the law would be limited to the obligations to pay a sum of money
contained in the award. In practice he thought that the difference between
the two texts would be minimal.

16. Mr. Machado supported Mr. Gutierrez Canots proposal as it would enable
a State, which could not otherwise abide by the award, to carry out its
obligations under the Convention.



17. Mr. Khosropur inquired whether the proposed language would not weaken
the Convention, since for example an award might require a host State to grant
a visa or a residence permit for an investor at least for a limited time.

18. Mr. Broches replied that in his view the suggested language would not
weaken the Convention because he could not imagine specific enforcement of
provisions of the award, other than its pecuniary provisions, by a third
State against the host State.

19. Mr. Hirschtritt asked whether the obligation of a State party to the
proceedings to carry out an award would be weakened by the proposed language.

20. Mr. Broches replied that the obligation of a State party to an arbitra-
tion proceedings before the Centre was clearly set forth in Article 53 and would
not be affected by the proposed language.

21. Mr. Ozaki said that he and the Japanese government thought it preferable
to leave the language of Article 54 unchanged.

22. Mr. Haushofer also expressed his opposition to the proposed language.

23. Mr. Woods stated that there seemed to be a preponderance in favor
of the amended language and therefore Article 54(l) would be amended by the
inclusion of the words "the pecuniary obligations imposed by that award" in
lieu of the word "it" after the word "enforce".

Preamble

2h. Mr. Woods stated that the discussion on Chapters .I through X of the
Convention had been completed; any question of pure drafting which the
Directors might have should be brought to Mr. Broches directly.

25. Mr. Broches said that there had been a suggestion by the French govern-
ment to add in the final provisions a reference to "approval" as an alternative
to ratification or acceptance, in order to conform to their practice and
unless there was any objection he would correct the text of the Convention
accordingly.

26. Mr. Broches said that several comments had been received on the
Preamble which was now in the same form in which it had been submitted to
the Legal Committee in September. The Legal Committee had had no time to
consider it. One suggestion was to delete in paragraph (2) the words
"principle of equal" and to add at the end of that paragraph the words "in
accordance with international law". In paragraph (6) it had been suggested
that the words "due consideration" be changed to "serious consideration".
In paragraph (7) it had been suggested that after the words "acceptance of
this Convention" the words "and without its consent" be added and that the
last ten words of the paragraph be deleted.
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27. Mr. Machado suggested that in paragraphs (1) and (2) the words
"international investment" be deleted and the words "private foreign invest-
ment" be substituted therein so as to use the same words as were used in
the Articles of Agreement of the Bank.

28. Mr. Broches explained that in recent years there had been a tendency
to shy away from the use of the word "foreign" in connection with investments.

29. Mr. Machado then suggested that the word "private" be added before
the words "international investment".

30. Messrs. Donner, Gutierrez Cano and Machado supported this proposal.

31. Mr. Woods said that as there were no ojections the proposal was
accepted.

32. Mr. Mejia-Palacio suggested that the change from "due consideration"
to "serious consideration" was inelegant in Spanish at least.

33. Mr. Gutierrez Cano supported Mr. Mejia-Palacio's point and pointed
out that the word "serious" in this connection would be rather vague while
the word "due" was what was meant.

34. Mr. Woods noted that there was a consensus that the words "due con-
sideration" should remain in paragraph (6).

35. Mr. Gutierrez Cano asked whether the proposed deletion in paragraph (2)
of the words "principle of equal" was a mere matter of drafting or had sub-
stantive implications.

36. Mr. Broches replied that the original draft of the Preamble in which
many concepts had been combined seemed a little too heavy and an attempt
had been made to simplify it. Mr. Malaplate had suggested what was perhaps
the best solution to the drafting problemi.e. to transfer part of the
contents of paragraph (2) to paragraph (1).

37. Mr. Mejia-Palacio suggested that the second part of paragraph (2)
starting with the words "and bearing in mind", be deleted. The text of the
Preamble would then read more easily.

38. Mr. Woods asked whether there were any comments on this proposal, and
there being none, the second part of paragraph (2) was deleted.

39. Mr. Gutierrez Cano suggested that in paragraph (3) the word "usually"
be replaced by the word "normally".

4o. Mr. Broches stated that the use of the word "normally" would tend to
make the exception sound abnormal. The word "usually" in the English text
was most appropriate.
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4l. Mr. Machado, supported by Messrs. Gutierrez Cano and San Miguel,
suggested that in paragraph (6) the reference to "good faith" in the carrying
out of agreement on the part of States should be deleted as it might imply
that States would not always act in good faith.

42. Mr. Broches noted that, if this was accepted, the words "an agreement
to be observed in good faith" should be replaced by the words "a binding
agreement".

43. Mr. Machado said that the change suggested by Mr. Broches was acceptable
to him.

4. Mr. Ialaplate wondered whether the whole of paragraph (6), which in
some respects at least duplicated the contents of the Convention, should not
be eliminated.

45. Mr. Broches noted that if paragraph (6) was eliminated, paragraph
(7) would have to go as well.

46. Mr. Machado was against the elimination of paragraph (7) because it
was one of the "selling points" in trying to obtain the approval of many
governments. He would be in favor also of paragraph (6) if it was necessary
in order to keep paragraph (7).

47. Mr. Donner was in favor of retaining both paragraphs which summarized
the long discussion of the Executive Directors on the subject.

48. Hr. van Vuuren was also in favor of retaining both paragraphs (6) and
(7).

49. Mr. Reilly felt that the Preamble could well stop after paragraph (5),
but, if the principle of mutual consent had to be re-emphasized, then both
paragraphs (6) and (7) should be retained.

50. Mr. Woods concluded that the majority was in favor of retaining
paragraphs 7(T)nd (7) with the amendment suggested by Mr. Machado and
formulated by Mr. Broches.

51. Mr. Woods asked the Committee to consider again paragraphs (1) and
(2) as it had been suggested that the reference to the equality of States
in the exercise of their sovereignty in accordance with international law
should be inserted in paragraph (1) and invited Mr. Broches to read the
suggested language.

52. Mr. Broches read the proposed new text of paragraph (1) as follows:

"Considering that the promotion of economic development requires
international cooperation which will respect the equality of States
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in the exercise of their sovereignty in accordance with inter-
national law and depends to a large extent upon private inter-
national investment. "

53. Mr. Machado supported the amendment.

54. Mr. Donner thought that the new text would unbalance the Preamble
and, if any reference had to be made to equality of States in the exercise
of their sovereignty in accordance with international law in the Preamble,
paragraph (1) did not seem to be the appropriate place for it. The first
thought was to stress what was the purpose for which this Convention was
put forth, i.e. the promotion of private international investment.

55. Mr. Rajan felt that paragraph (1) should be left as it was in the
original text, because the Preamble should be short and only the essential
elements should be pointed out. As to the wording of the amendment he had
some question about the statement that the promotion of economic development
depended to a large extent on private international investment.

56. Mr. Malaplate said that he had originally proposed that the substance
of the second part of paragraph (2) be moved to paragraph (1) as a more
logical distribution of subject matter, but he did not think it necessary
to have a reference to the principle of equality of the States. He also
agreed with Mr. Rajan that it was not necessary in the Preamble to say that
economic development depended to a large extent on private international
investment.

57. 1r. Woods concluded that, as Mr. Malaplate had withdrawn his suggestion,
paragraph (1) could be left as it was, except for the addition of the word
"private" and the second part of paragraph (2) would be eliminated. This
would produce a more compact Preamble.

58. Mr. Rajan, referring to paragraph (3) of the Preamble, wished to support
the proposal made earlier by Mr. Gutierrez Cano that the word "usually" be
replaced by the word "normally", particularly since the French text used
the word "normalement".

59. Mr. Broches replied that words with common roots often assume different
meanings in different languages and in his opinion, the English word "usually"
would better reflect the French word "normalement" in that context.

60. Mr. Hirschtritt supported Mr. Broches t argument.

61. Mr. Woods proposed that the word "usually" be left in and that the
French and Spanish texts be once again reviewed to ensure uniformity among
the three languages.
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62. Mr. Broches said that the text of the Convention with the amendments
approved by the Committee would be put into print and distributed to the
Executive Directors for consideration on March 18, 1965. Any suggestions
on drafting points should be sent as soon as possible.

Draft Report of the Executive Directors (Doc. R65-il)

63. Mr. Woods invited the Committee to consider the proposed Report of
the Executive Directors to the governments.

64. Mr. Machado said that the three Directors from Latin America wished
to suggest some changes in the wording of paragraph 1-7 of the Report.

65. Mr. Woods recalled that the Committee of the Whole had now reached
a point in its discussion when the text of the Convention had been agreed
and it was clear that the Executive Directors would adopt it. In the summer
of 1964 the Directors, acting as a group, had recommended to the Board of
Governors that a Convention be drafted and submitted to Governors. At the
Governors' meeting in Tokyo in September, 1964, a caucus of the constituents
of the three Directors to whom Mr. Machado had referred had gone on record
as being against the idea that the Directors should work out a draft
Convention on this subject and submit it to governments. It was clear
that those Governors of the Bank, in so far as the caucus was representative
of their points of view, were not in favor of the objectives that the
Directors were now engaged in trying to achieve. He, as President of the
Bank, was clearly in favor of achieving the objectives that the Governors
had indicated and which he believed to be worthwhile, viz: to formulate
a Convention that was most likely to be acceptable to the greatest number
of the Bank's membership and to submit that Convention to governments.

66. The question was whether the Report of the Executive Directors should
present the strongest case that could reasonably and honestly be presented
as being the views of the Bank's board of Executive Directors and add a
paragraph that certain Directors who represented Latin American countries
could not fully concur, or the weak compromise which would result from
the modifications urged by a small minority of the Directors. He would
favor the former course and would be opposed to any suggestions in the
direction of watering down the Report which represented the judgment of
the large majority of the Directors.

67. ir. Machado recalled that the Latin American Directors had co-
operated to make the Convention possible, and that every change they had
suggested had been adopted by a large majority of the Board, thus improving
the text. The text as it now stood was very different from the one
referred to in Tokyo. He believed that his countries could be persuaded
to accept the present version.

68. Referring to the draft Report, and specifically to paragraph 2,
he proposed that the first sentence be amended to read as follows:
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"On March __, 1965 the Executive Directors of the Bank, acting
pursuant to the foregoing Resolution, formulated a Convention
on the Settlement of Investment Disputes between States and
Nationals of Other States."

- thus omitting the words "approve the text of the Convention, as attached
hereto, for submission to member governments of the Bank." The second
sentence of paragraph 2 should be amended to read "This action by the
Executive Directors does not, of course, imply ..... etc", so as to eliminate
needless reference to "approval" by the Directors.

69. Mr. Broches pointed out that the Executive Directors were in fact
approving the text of the Convention for submission to governments. Similar
wording had been used in connection with the IDA and IFC Charters. From a
purely drafting point of view it would not be correct to say that the
Convention had been "formulated" on a particular day.

70. Mr. Machado felt that "approval" of the Convention was outside the
province of the Directors. It was up to the Parliaments of countries to
ratify, accept or approve the Convention. He would be very cautious in
submitting the Convention to governments and preferred not to say that the
Executive Directors had "approved" the Convention.

71. Mr. Gutierrez Cano, supported by Mr. Mejia-Palacio and Mr. San Miguel
expressed agreement with Mr. Machado's proposal to use the word "formulate"
rather than "approve" as that would accord more with the Resolution of the
Board of Governors. As "formulation" implied basic agreement on the text,
he thought the amendment proposed would not change the sense of the document
on this point.

72. Mr. Garba supported by Mr. Donner, said that the past weeks had been
taken up with trying to agree on the text before them which was now in a
form acceptable to the Directors. This meant that the Directors had in
fact now approved the text of the Convention.

73. Mr. van Vuuren thought the wording as it stood made it quite clear
that approval by the Directors in no way committed governments, and he would
support it.

74. Mr. Donner proposed that the last sentence of paragraph 3 be reworded
as follows:

"Accordingly the Executive Directors submit a draft of the
Convention to member governments for examination with a view
to signature and ratification or acceptance."

This wording might take care of Mr. Machado's point of view that the Directors
should not appear to have in terms "approved" the Convention itself which was,
of course, the business of governments.
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75. Mr. Said Ali thought that once the text had been finally amended
with the assistance of the General Counsel the Directors ought to approve
it and submit it to governments.

76. Mr. Malaplate said he would prefer to use the word "formulate"
which was used in the Resolution of the Board of Governors, but would not
object to use of the word "approved".

77. Mr. Reilly thought that the Directors "approval" of the text would
be implied in their submission of it to governments, but he would be in
favor of mentioning the Directors' approval expressly.

78. Mr. Chen agreed with Mr. Reilly. He would support Mr. Donner's
proposal but would like to substitute for the word "examination" the word
"consideration" in the text suggested.

79. Mr. Donner agreed with Mr. Chen's proposal.

80. Mr. Machado recalled that in Tokyo the attitude of the Latin American
Governors had unfortunately been one of disapproval of the Convention. The
Directors had, after much discussion, reached unanimous agreement on the
text of the Convention. In formulating the present document, which was
only an instrument of transmittal, the Latin American Directors might be
put in a difficult position if the approval of the Directors, which was
after all implied in their formulation of the Convention and submission
of it to governments, were to be emphasized.

81. Mr. Suzuki asked whether it was clear from the words of the Resolu-
tion of the Board of Governors: "shall submit the text of such a Convention
to member governments with such recommendations as they shall deem appro-
priate", that what was implied was a recommendation for signature and
ratification or acceptance immediately and without any intervening process.

82. Mr. Broches said that this meaning was quite clear from the Resolution
and the Report of the Executive Directors which accompanied it. When that
Report had been adopted the question whether there should be an international
conference was discussed at length and it was decided by an overwhelming
majority that that should not be the case and that the Convention should
be submitted to governments directly for signature.

83. Mr. Suzuki recalled that his government had been opposed to that
course and now wished to propose that the Convention should be open for
signature by governments after its adoption by the next meeting of the
Board of Governors.

84. Mvir. Broches said that in the case of the IDA Charter the Executive
Directors had been requested to "formulate" Articles of Agreement for
submission to member governments. The IDA Charter had subsequently been
submitted directly to governments for signature and ratification as had
also been done in the case of the IFC Charter. In neither case was there
any question of the text being sent back to the Board of Governors.
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85. Mr. Woods asked Mr. Suzuki whether it was the position of his
government that when the Directors had agreed on the text and before sub-
mission of it to member countries for ratification or other action the
Convention should go back to the Board of Governors.

86. Mr. Suzuki confirmed that his government would prefer to have the
Convention approved by the Board of Governors before it was submitted to
governments for signature.

87. Mr. Broches pointed out that if the Governors had thought their
approval necessary the Resolution would have required submission of the
text to the Board of Governors and not to governments.

88. Mr, Gutierrez Cano said that in his view there were to be two
distinct steps viz: 71 formulation of the convention by the Executive
Directors, (2) appropriate action by governments. What would happen if a
government wished to amend the text?

89. Mr. Broches said that the task of the Executive Directors would be
complete when they finally decided on a text, and countries could not sub-
sequently call upon the Directors to change their text. It was always
open to a country, however, to canvass support for any amendment by approach-
ing other governments directly.

90. Mr. Woods suggested that Mr. Suzuki's proposal be left until the
Executive Directors took formal action on the text on March 18. Mr. Suzuki
said that he would accept the decision of the majority.

91. Mr. Khosropur recalled that in the cases of the IDA and IFC Charters
the procedure of "approval" of the text by the Executive Directors had been
followed. In his view there was no need to be afraid of letting governments
know that the Directors had approved the text. In any event the Report
made it clear that approval by the Executive Directors did not commit
governments.

92. Mr. Broches recalled that the text of the Resolution of the Executive
Directors on the IDA Charter had contained the following paragraph:

"(1) The Articles of Agreement of the International Develop-
ment Association, attached hereto as Annex A, and the
Report by the Executive Directors relating thereto,
attached hereto as Annex B, are hereby approved for
submission to governments".

The "approval" referred to here was that of the Executive Directors who
approved the text "for submission to governments". No question of govern-
mental approval was involved.
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93. Mr. Machado said he hoped that the Directors would be able to agree
on a common instrument of transmittal which would take into account the
special difficulties of some Directors.

94. Mr. Woods thought that there was a clear majority of the Directors
in favor of stating explicitly what in fact had taken place, viz. that the
Executive Directors had "approved" the text. However, the wording made it
clear that they had approved it for a specific purpose, viz: for submission
to governments. He hoped that in view of the explanations that had been
offered Mr. Machado would find it possible to go along with the text accepted
by the majority of Directors.

95. Mr. Gutierrez Cano suggested that as a compromise the wording should
be changed so as to state that the Executive Directors "approved" submission
of the Convention to governments. The Executive Directors? approval of the
text itself would be implicit in the fact that they had formulated it.

96. Mr. Woods emphasized that the Directors had in fact done more than
merely "approve submission" of the Convention viz. they had approved the
text and they had approved its submission to governments as well, and he
saw no reason to obscure these facts.

97. Mr. Tazi said he could support the text of paragraph 2 as it stood.

98. Mr. Machado reiterated his proposal to shorten the second sentence
of paragraph 2.

99. Mr. Mejia-Palacio observed that the Directors seemed in favor of
following the precedent of the IDA Charter. He would, therefore, suggest
following the precedent of the Report which had accompanied that Charter
by eliminating all of Parts II and III of the draft now before them which
had no counterpart in the IDA Report.

100. Mr. Broches observed that Part II of the draft set out the history
of the Convention while Part III explained the philosophy upon which it was
based. While neither was an essential part of the Report both helped to
provide the setting for the Convention.

101. Mr. Woods asked whether if Parts II and III were eliminated,
Mr. Mejia-Palacio would find paragraphs 2 and 3 acceptable.

102. Mr. Mejia-Palacio said he could accept only paragraphs 1, 2 and 4.

103. Mr. Broches referring to the proposal of Mr. Donner on paragraph 3
felt that while it would not weaken the sense, the amended text would not
be fully responsive to the Governors' Resolution in that it would no longer
contain a recommendation to governments.
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104. ivr. Rajan referring to Mr. Machado's proposal to amend the second
sentence of paragraph 2 said that in his view it was important to stress
that the Executive Directors: approval of the Convention did not imply that
the governments were committed to take action on the Convention. He was,
therefore, in favor of retaining the present wording on this point which
was of particular importance to countries whose governments might not
accept the Convention even though their Executive Directors were helping
to formulate, improve or finalize the draft.

105. Mr. Woods observed that paragraph 3 was still open for discussion
and it remained to be decided whether the draft would recommend the Conven-
tion to governments for signature or avoid a precise recommendation in
those terms.

106. The meeting adjourned at 5:30 p.m. o'clock to be reconvened at
10:30 a.m. Monday, March 8, 1965.
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Informe de los Directores Ejecutivos
acerca del

Convenio sobre Arreglo de Diferencias Relativas a Inversiones
entre Estados y Nacionales de otros Estados

I

1. La Resolucion No. 214, adoptada por la Junta de Gobernadores del Banco

Internacional de Reconstruccion y Fornento el 10 de septiembre de 196h, dispone

lo siguiente:

"SE RESUELVE:

(a) Aprobar el informe de los Directores Ejecutivos sobre
"Arreglo de Diferencias Relativas a Inversiones," de
fecha 6 de agosto de 196h.

(b) Solicitar de las Directores Ejecutivos que formulen un
convenio que establezca mecanismos y procedimientos de
los cuales se pueda disponer con caracter voluntario,
para el arreglo de diferencias relativas a inversiones
entre Estados contratantes y Nacionales de otros Estados
contratantes, mediante la conciliaci'n y el arbitraje.

(c) Al formular tal convenio, los Directores Ejecutivos
tendran en cuenta las opiniones de los gobiernos miembros
y deberin tener presente la conveniencia de lograr la
adopcion de un texto que pueda ser aceptado por el mayor
ndmero posible de gobiernos.

(d) Los Directores Ejecutivos someteran el texto de dicho
convenio a la consideracion de los gobiernos miembros
con aquellas recomendaciones que estimen convenientes."

2. Los Directores Ejecutivos del Banco, actuando en cumplimiento de la

Resolucion que antecede, han formulado un Convenio sobre Arreglo de Diferencias

Relativas a Inversiones entre Estados y Nacionales de otros Estados y, el

de marzo de 1965, aprobaron la presentacion del texto del Convenio que

se adjunta a los gobiernos miembros del Banco. Esta accidn de los Directores
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Ejecutivos no supone, desde luego, que los gobiernos individualmente

representados por los Directores Ejecutivos estsn obligados a tomar

medidas en relaci6n al Convenio.

3. La accion de los Directores Ejecutivos fue precedida de extensas

labores preparatorias, acerca de las cuales se ofrecen detalles en los

subsiguientes parrafos 6 al 8. Los Directores Ejecutivos creen firmemente

que el Convenio en la forma del texto adjunto representa un amplio ccnsenso

de los puntos de vista de aquellos gobiernos que aceptan el principio de

crear, mediante acuerdos intergubernamentales, mecanismos y procedimientos

para el arreglo de diferencias relativas a inversiones que los Estados e

inversionistas extranjeros deseen someter a conciliacion o arbitraje. Tambien

estin convencidos que el Convenio constituye una estructura adecuada para esos

mecanismos y procedimientos. En consecuencia, el Convenio se somete a los

gobiernos miembros para su consideraci6n a fines de su firma y ratificacion,

aceptaci6n o aprobacion.

4. Los Directores Ejecutivos piden que se preste atenci6n a las dispo-

siciones del ArtIculo 68(2), conforme al cual el Convenio entrara en vigor

entre los Estados Contratantes 30 dias despuss de que haya sido depositado

en el Banco, como depositario del Convenio, el vigssimo instrumento de

ratificacion, aceptaci6n o aprobacian.

5. El adjunto texto del Convenio en los idiomas ingles, frances y espanol,

ha quedado depositado en los archivos del Banco, como depositario, y se

encuentra abierto para su firma.
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II

6. La cuesti6n acerca de la conveniencia y practicabilidad de crear

mecanismos institucionales auspiciados por el Banco para el arreglo, mediante

la conciliaci6n y el arbitraje, de diferencias relativas a inversiones entre

Estados e inversionistas extranjeros, fue planteada por primera vez ante la

Junta de Gobernadores del Banco en su Decima Septima Reuni6n Anual, celebrada

en Washington, D. C., en septiembre de 1962. En esa Reunion, la Junta de

Gobernadores, por la Resoluci'n No. 17h adoptada el 18 de septiembre de 1962,

pidi6 que los Directores Ejecutivos estudiaran el asunto.

7. Los Directores Ejecutivos iniciaron su estudio del asunto. Despuds de

una serie de discusiones informales, sobre la base de los documentos de trabajo

preparados por el personal del Banco, los Directores Ejecutivos decidieron que

el Banco debia convocar reuniones consultivas de juristas designados por los

gobiernos miembros a fin de considerar mis detalladamente el asunto. Las

reuniones consultivas de caracter regional se celebraron en Addis-Abeba

(diciembre 16 al 20 de 1963), Santiago de Chile (febrero 3 al 7 de 1964),

Ginebra (febrero 17 al 21 de 1964) y Bangkok (abril 27 a mayo 1 de 1964),

con la ayuda administrativa de las Comisiones Econ6micas de las Naciones

Unidas y de la Oficina Europea de las Naciones Unidas, y las discusiones

se basaron en un Proyecto Preliminar de Convenio sobre Arreglo de Diferencias

Relativas a Inversiones entre Estados y Nacionales de otros Estados, prepa-

rado por el personal del Banco teniendo en cuenta las deliberaciones de los

Directores Ejecutivos y los puntos de vista de los gobiernos. A las reunio-

nes asistieron juristas de 86 paises,



8. Teniendo en cuenta las labores preparatorias y las opiniones expre-

sadas en las reuniones consultivas, los Directores Ejecutivos informaron a

la Junta de Gobernadores en su Decima Novena Reuni6n Anual en Toklo, en

septiembre de 1964, que convendria crear los mecanismos institucionales

proyectados dentro de la estructura de un acuerdo intergubernamental. La

Junta de Gobernadores adopt6 la Resolucion cuyo texto se cita en el parrafo

1 de este Informe, y los Directores Ejecutivos emprendieron la tarea de

redactar el presente Convenio. Con vista a lograr un texto que pudiera ser

aceptado por el mayor nunmero posible de gobiernos, el Banco invit6 a sus

miembros a que designaran representantes a un Comits Legal que ayudaria a

los Directores Ejecutivos en su tarea. Este Comits se reuni6 en Washington

del 23 de noviembre a 11 de diciembre de 1964, y los Directores Ejecutivos

expresan su agradecimiento por la valiosa asistencia recibida de los represen-

tantes de los 61 paises miembros que laboraron en el Comits.

III

9. Al presentar a los gobiernos el Convenio que se adjunta, los Directores

Ejecutivos estan urgidos por el deseo de fortalecer la asociacion de los palses

en la causa del desarrollo econ6mico. La creaci6n de una institucion destinada

a facilitar el arreglo de diferencias relativas a inversiones entre Estados

e inversionistas extranjeros puede constituir un paso importante para promover

un ambiente de confianza mutua y, por consiguiente, estimular el libre flujo

de capital privado internacional hacia los paises que desean atraerlo.

10. Los Directores Ejecutivos reconocen que las diferencias sobre inver-

siones por regla general son resueltas a traves de los procedimientos



- 5 -

administrativos, judiciales o arbitrales disponibles al amparo de las leyes

del pais en que se haya realizado la inversion en cuesti6n. Sin embargo,

la experiencia indica que pueden surgir diferencias que las partes desean

resolver por otros medios; y los convenios de inversion celebrados en los

ultimos aiios indican que tanto los Estados como los inversionistas estiman

frecuentemente que resulta mis conveniente a sus intereses mutuos acudir,

mediante acuerdo, a metodos internacionales de arreglo.

11. El presente Convenio ofreceria metodos internacionales de arreglo

destinados a tomar en consideracion las caracteristicas especiales de las

difersncias que caerlan dentro del mismo, asi como las de las partes a que

habri de aplicarse. Facilitaria mecanismos para la conciliaci6n y el arbi-

traje por personas particularmente calificadas y de criterio imparcial, que

se tramitarian conforme a reglas conocidas y aceptadas de antemano por las

partes interesadas. Especificamente, aseguraria que, una vez que un gobierno

o un inversionista prestara su consentimiento a la conciliaci6n o al arbi-

traje bajo los auspicios del Centro, tal consentimiento no podria ser revo-

cado unilateralmente.

12. Los Directores Ejecutivos estiman que el capital privado continuara.

fluyendo hacia los paises que ofrezcan un clima favorable para inversiones

pr-ovechosas aunque tales paises no se hayan hecho partes en el Convenio, o

sendo partes no hayan hecho uso del Centro. Por otra parte, la adhesion

de un pals al Convenio proporcionaria un incentivo adicional y estimularia un

mayor flujo de inversiones privadas internacionales hacia su territorio, lo que

constituye el principal objetivo de este Convenio.
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13. Aunque el objetivo general del Convenio es estimular las inversiones

privadas internacionales, sus disposiciones mantienen un cuidadoso equilibrio

entre los intereses del inversionista y los de los Estados receptores. AdemAs,

el Convenio permite tanto a los Estados como a los inversionistas la incoaci6n

de los procedimientos, y los Directores Ejecutivos han tenido presente

constantemente que las disposiciones del Convenio deben adaptarse igualmente

a los requisitos de ambos casos.

14. Aunque la mayoria de los preceptos del Convenio adjunto se explica por

si s6la, sin embargo, un breve comentario acerca de algunas de sus caracteristicas

principales puede ser de utilidad a los gobiernos miembros en su consideracion

del Convenio.

IV

El Centro Internacional de Arreglo de Diferencias Relativas a Inversiones

Disposiciones Generales

15. El Convenio establece el Centro Internacional de Arreglo de Diferencias

Relativas a Inversiones como una institucion internacional aut6noma (Articulos

18 al 24). La finalidad del Centro es "facilitar la sumision a un procedimiento

de conciliaci6n y arbitraje de las diferencias relativas a inversiones . . ."

(Articulo 1(2)). El Centro en si no se dedicara. a actividades de conciliacion

o arbitraje. Esta sera. la tarea de las Comisiones de Conciliaci6n y de los

Tribunales de Arbitraje que se constituiran de conformidad con las disposiciones

del Convenio,

16. Como patrocinador del establecimiento de la institucion, el Banco

facilitara' al Centro el local para su sede (Articulo 2) asi como, conforme

a los arreglos que se celebren entre las dos instituciones, otros servicios
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administrativos e instalaciones (ArtIculo 6(d)).

17. Respecto a la financiacion del Centro (Articulo 17), los Directores

Ejecutivos han decidido que el Banco debe estar en disposicion de facilitar

al Centro un local para sus oficinas en forma gratuita mientras el Centro

tenga su sede en las oficinas principales del Banco, asi como sufragar,

dentro de limites razonables, los gastos generales basicos del Centro durante

un periodo de ai~os que se determinard una vez que el Centro este establecido.

18. La estructura del Centro se caracteriza por su sencillez y economia

compatible con el eficaz cumplimiento de sus funciones. Los Organos del

Centro son el Consejo Administrativo (Articulos 4 al 8) y el Secretariado

(ArtIculos 9 al 11). El Consejo Administrativo se compondra de un represen-

tante de cada uno de los Estados Contratantes, los que desempefarsn sus

funciones sin remuneraci6n por parte del Centro. Cada miembro del Consejo

tendra' un voto y los asuntos que se presenten ante el Consejo se decidiran

por mayoria de votos emitidos, salvo que el Convenio exija una mayoria dis-

tinta. El Presidente del Banco sera ex officio Presidente del Consejo pero

sin derecho a voto. El Secretariado estara' constituido por un Secretario

General, por uno o mas Secretarios Generales Adjuntos y por el personal.

En aras de la flexibilidad el Convenio dispone que puede haber mas de un

Secretario General Adjunto, pero los Directores Ejecutivos estiman que no

habra' necesidad de utilizar en el Centro mas de uno o dos funcionarios per-

manentes de alto rango. El Articulo 10, que dispone que el Secretario

General y cualquier Secretario General Adjunto seran elegidos, a propuesta

del Presidente, por el Consejo Administrativo con mayoria de dos tercios

de sus miembros, limita el t'rmino de sus servicios a un periodo que no exceda
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de seis afos y permite su reelecci6n. Los Directores Ejecutivos estiman que

la eleccion inicial, que tendra lugar poco tiempo despuss que el Convenio

haya entrado en vigencia, deberia ser por un periodo breve, para no privar

a los Estados que se adhieran al Convenio despuss de su entrada en vigencia

de la posibilidad de participar en la selecci'n de los altos funcionarios del

Centro. El ArtIculo 10 tambisn limita los casos en que estos funcionarios

pueden dedicarse a actividades distintas de sus funciones oficiales.

Funciones del Consejo Administrativo

19. Las funciones principales del Consejo Administrativo son la eleccion

del Secretario General y de los Secretarios Generales Adjuntos, la adopci6n

del presupuesto anual del Centro y la adopci'n de los reglamentos adminis-

trativos y financieros, de las reglas a seguir para el inicio de los proce-

dimientos y de las reglas procesales aplicables a la conciliaci6 n y al

arbitraje. Para la aprobaci6n de todas estas cuestiones se requiere una

mayoria de dos tercios de los miembros del Consejo.

Funciones del Secretario General

20. El Convenio dispone que el Secretario General desempee diversas

funciones administrativas como representante legal, registrador y funcio-

nario principal del Centro (Articulos 7(1), 11, 16(3), 28, 36, 49(1), 50(1),

51(1), 52(1), 52(h), 5h(2), 59, 60(1), 63(b) y 65). AdenAs, al Secretario

General se le conceden facultades para negar el registro de una petici'n de

conciliaci6n o arbitraje, a fin de evitar en esta forma la incoacion de

dichos procedimientos si, de acuerdo con la informaci6 n ofrecida por el

solicitante, encuentra que la diferencia se halla manifiestamente fuera de

la jurisdiccion del Centro (Articulos 28(3) y 36(3)). Esta facultad limi-

tada de "entresacar" las solicitudes de conciliaci6 n o de arbitraje se le
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otorga al Secretario General para evitar lo enojoso que pudiera resultar

para una de las partes (particularmente un Estado) el inicio de un proce-

dimiento contra la misma en una controversia respecto a la cual dicha parte

no hubiere consentido en someter a la jurisdiccion del Centro, asi como para

prevenir la posibilidad de que se ponga en movimiento el mecanismo del Centro

en casos que, por otras razones, caen indudablemente fuera de la jurisdicci'n

del Centro, como, por ejemplo, que el solicitante o la otra parte no reuna

los requisitos necesarios para ser parte en los procedimientos conforme al

Convenio.

Las Listas

21. El Articulo 3 dispone que el Centro mantenga una Lista de Conciliadores

y una Lista de Arbitros, y los Articulos 12 al 16 establecen los tsrminos y

condiciones de la designacion de los integrantes de las Listas. El Articulo

14(l) trata especificamente de asegurar que los integrantes de las Listas

tengan reconocida competencia y sean capaces de expresar criterios imparciales.

En concordancia con la indole esencialmente flexible de los procedimientos,

el Convenio permite a las partes nombrar conciliadores y Erbitros a personas

que no figuren en las Listas, pero exige (Articulos 31(2) y 40(2)) que las

personas asi designadas reinan las cualidades expresadas en el ArtIculo 14(l).

En los casos en que, conforme al Articulo 30 o al 38, corresponde al Presidente

la designacion de conciliadores o 6rbitros, este solo puede nombrar personas

que figiren en las Listas.
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V

Jurisdiccion del Centro

22. El termino "jurisdiccion del Centro" se usa en el Convenio como una

expresi6n conveniente para indicar los limites dentro de los cuales se apli-

caran las disposiciones del Convenio y se facilitara'n los servicios del

Centro para procedimientos de conciliacion y arbitraje. La jurisdiccion del

Centro es tratada en el Capitulo II del Convenio (Articulos 25 al 27).

Consentimiento

23. El consentimiento de las partes es la piedra angular en que descansa

la jurisdiccion del Centro. El consentimiento a la jurisdiccion debe darse

por escrito y una vez prestado no puede ser revocado unilateralmente

(Articulo 25(1)).

24. El consentimiento de las partes debe existir en el momento en que el

Centro ejercite su jurisdicci6n (Articulos 28(3) y 36(3)), pero el Convenio

no especifica en forma alguna el momento en que debe prestarse el consenti-

miento. El consentimiento puede prestarse, por ejemplo, en las cliusulas de

un contrato de inversion, que disponga la sumision al Centro de las dife-

rencias futuras surgidas de ese contrato, o en compromiso entre partes

respecto a una diferencia que ya haya surgido. El Convenio tampoco exige

que el consentimiento de ambas partes se haga constar en un mismo instru-

mento. Asi, un Estado anfitrian pudiera ofrecer en su legislaci~n sobre

promoci'n de inversiones, que se someteran a la jurisdicci6n del Centro las

diferencias producidas con motivo de ciertas clases de inversiones, y el

inversionista puede prestar su consentimiento mediante aceptacion por escrito

de la oferta.
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25. Aunque el consentimiento de las partes constituye un requisito previo

esencial para la jurisdicci6n del Centro, el mero consentimiento no es sufi-

ciente para someter a su jurisdicci6n una diferencia. En concordancia con

la finalidad del Convenio, la jurisdicci6n del Centro resulta ademas limitada

por la naturaleza de la diferencia y de las partes.

Naturaleza de la diferencia

26. El ArtIculo 25(1) exige que la diferencia sea una "diferencia de

naturaleza juridica que surja directamente de una inversion". La expresion

"diferencia de naturaleza juridica" se ha utilizado para dejar aclarado que

estin comprendidos dentro de la jurisdicci6n del Centro los conflictos sobre

derechos, pero no los simples conflictos de intereses. La diferencia debe

referirse a la existencia o el alcance de un derecho u obligaci6n de orden

legal, o a la naturaleza o el alcance de la indemnizaci6n a que de lugar la

violacion de una obligaci6n de orden legal.

27. No se ha intentado definir el tdrmino "inversion", teniendo en cuenta

el requisito esencial del consentimiento de las partes y el mecanismo mediante

el cual los Estados Contratantes pueden dar a conocer de antemano, si ast lo

desean, las clases de diferencias que estaran o no dispuestos a someter a la

jurisdicci6n del Centro (Articulo 25(4)).

Las partes en la diferencia

28. Para que una diferencia resulte comprendida dentro de la jurisdicci6n

del Centro es necesario que una de las partes sea un Estado Contratante (o una

subdivision politica u organismo pdblico de un Estado Contratante) y que la

otra parte sea un "nacional de otro Estado Contratante". Esta dltima expresion,

tal como se define en el apartado (2) del Articulo 25, comprende tanto a las

personas naturales como a las juri'dicas.
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29. Puede observarse que bajo la letra (a) del apartado (2) del Articulo 25,

la persona natural que poseyere la nacionalidad de un Estado que sea parte

en la diferencia no puede ser parte en los procedimientos que se tramiten

bajo los auspicios del Centro, ni aun cuando al propio tiempo tuviere la

nacionalidad de otro Estado. Esta incapacidad es absoluta y no puede ser

subsanada ni siquiera en los casos en que el Estado que sea parte en la

diferencia hubiere dado su consentimiento.

30. La letra (b) del apartado (2) del Articulo 25, que trata de las per-

sonas juridicas, es mas flexible. La persona juridica que poseyere la

nacionalidad de un Estado que sea parte en la diferencia puede ser parte

en los procedimientos que se tramiten bajo los auspicios del Centro si ese

Estado hubiere convenido en atribuirle el caracter de nacional de otro

Estado Contratante por raz6n de encontrarse sometida a control extranjero.

Notificaciones por parte de los Estados Contratantes

31. Aunque no se pueden iniciar procedimientos de conciliaci'n o arbitraje

contra un Estado Contratante sin su consentimiento, y a pesar de que ningun

Estado Contratante estA bajo obligaci6n alguna de prestar su consentimiento

a dichos procedinientos, se ha estimado que la adhesion al Convenio pudiera

ser interpretada en el sentido de entran~ar una expectativa de que los Estados

Contratantes considerarian favorablemente las solicitudes de los inversionistas

encaminadas a someter diferencias a la jurisdiccion del Centro. En relaci6n

con esto se ha seiialado que pudieran existir ciertas clases de diferencias

que los gobiernos considerarian impropias para ser sometidas al Centro o que,

conforme a su propia legislaci6n, les estuviera prohibido someter al Centro.

A fin de evitar el peligro de cualquier mala interpretaci6n en este aspecto,
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el Articulo 25(4) permite expresamente a los Estados Contratantes notificar

de antemano al Centro, si asi lo desean, las clases de diferencias que

aceptarian someter o no a la jurisdicci'n del Centro. El precepto deja

aclarado que la declaracion del Estado Contratante en el sentido de que

aceptaria someter cierta clase de diferencias a la jurisdicci6n del Centro,

es solo de caracter informativo y no constituye el consentimiento necesario

para otorgarle jurisdicci6n al Centro. Desde luego, una delcaraci6n que

excluya la consideracion de ciertas clases de diferencias no constituiria una

reserva al Convenio.

El arbitraje como procedimiento exclusivo

32. Se puede presumir que cuando un Estado y un inversionista acuerdan

acudir al arbitraje y no se reservan el derecho de acudir a otras vias, o

de exigir el agotamiento previo de otras vfas, la intencion de las partes

es acudir al arbitraje con exclusi6n de cualquier otro procedimiento. Esta

regla de interpretaci6n ests contenida en la primera oraci6n del Articulo 26.

A fin de dejar aclarado que la misma no intenta modificar las normas de

derecho internacional relativas al agotamiento de las vias locales, la

segunda oracion reconoce en forma explicita el derecho del Estado a exigir

que se agoten previamente las vlas internas.

Reclamaciones por parte del Estado del inversionista

33. Cuando un Estado anfitri6n consiente en someter al Centro la dife-

rencia con un inversionista, otorgando asi al inversionista acceso directo

a una jurisdicci6n de caracter internacional, dicho inversionista no debe

quedar en posici6n de pedir a su Estado que respalde su caso ni se debe

permitir a este que lo haga. En consecuencia, el Articulo 27 prohibe



- 14 -

expresamente al Estado Contratante la concesion de proteccion diplomitica

o la promocian de una reclamacion internacional respecto a cualquier dife-

rencia que uno de sus nacionales y otro Estado Contratante hayan consentido

someter, o hayan sometido, a arbitraje conforme al Convenio, a menos que el

Estado que es parte en la diferencia no haya acatado el laudo dictado en

tal diferencia.

VI

Procedimientos al amparo del Convenio

34. Los procedimientos se inician mediante una solicitud dirigida al

Secretario General (Articulos 28 y 36). Una vez registrada la solicitud,

se constituir£. la Comision de Conciliacion o el Tribunal de Arbitraje, segun

sea el caso. Se hace referencia al pirrafo 20 de este Informe en cuanto a

la facultad del Secretario General para negar el registro de la solicitud.

Constitucion de las Comisiones de Conciliacion
y de los Tribunales de Arbitraje

25. Aunque el Convenio concede a las partes anplia libertad respecto a

la constitucion de las Comisiones y Tribunales, garantiza que la falta de

acuerdo entre las partes sobre ello o la renuencia de una de las partes a

cooperar no frustre el procedimiento (Articulos 28-29 y 37-38, respectivamente).

36. Con anterioridad se ha hecho menci6 n a que las partes estan en libertad

de nombrar como conciliadores y Arbitros a personas que no figuren en las

Listas (vsase el parrafo 21 de este Informe). Aunque el Convenio no restringe

la designacion de conciliadores atendiendo a su nacionalidad, el Articulo 39

establece una norma en el sentido de que la mayorla de los miembros de un

Tribunal de Arbitraje no debe ser nacionales ni del Estado que sea parte
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en la diferencia ni del Estado cuyo nacional sea parte en la diferencia.

Es probable que esta norma produzca el efecto de excluir a las personas

que posean estas nacionalidades de la integracion de un Tribunal que se

componga de no mias de tres miembros. Sin embargo, la regla no se aplicar!

cuando todos y cada uno de los Arbitros hayan sido nombrados por mutuo acuerdo

de las partes.

El procedimiento de conciliaci6n;

Facultades y funciones de los Tribunales de Arbitraje

37. En general, las disposiciones de los Articulos 28 al 35, que tratan

del procedimiento de conciliaci6n, y de los Articulos 36 al 49, que tratan

de las facultades y funciones de los Tribunales de Arbitraje y de los laudos

dictados por dichos Tribunales, se explican por si solas. Las diferencias

entre los dos grupos de disposiciones reflejan la distincion basica entre

el proceso conciliatorio, que persigue poner de acuerdo a las partes, y el

de arbitraje, que se encamina a una decision obligatoria de la diferencia

por parte del Tribunal.

38. El Articulo 1 reitera el bien reconocido principio de que los tribu-

nales internacionales son los lIlamados a resolver sobre su propia competen-

cia, y el ArtIculo 32 aplica el mismo principio a las Comisiones de Conci-

liacion. En relacion a esto, se debe hacer notar que la facultad del

Secretario General para rehusar el registro de una solicitud de conciliacion

o de arbitraje (vsase el parrafo 20 de este Informe) se define en forma tan

limitada que no interfiera con la prerrogativa de las Comisiones y Tribunales

de determinar su propia competencia y, por otra parte, dicho registro de la

solicitud por el Secretario General no impide, desde luego, que la Comisi'n

o el Tribunal decida que la diferencia cae fuera de la jurisdicci'n del Centro.
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39. En concordancia con el cardeter consensual de los procedimientos que

autoriza el Convenio, las partes en los procedimientos de conciliaci6n o

arbitraje pueden acordar las reglas procesales que habrin de aplicarse a

dichos procedimientos, No obstante, a falta de acuerdo o en aquello en que

las partes no hayan llegado a acuerdo, se aplicarin las Reglas de Concilia-

cion y las Reglas de Arbitraje que adopte el Consejo Administrativo

(Articulos 33 y h),

4o. Conforme al Convenio, el Tribunal de Arbitraje debera. aplicar las

leyes que las partes acuerden. A falta de acuerdo, el Tribunal aplicara.

las leyes del Estado que sea parte en la diferencia (salvo que estas leyes

exijan la aplicacion de otras leyes), asi como las normas de derecho inter-

nacional que resulten aplicables. El tnrmino "derecho internacional",

cuando se use en este contexto, se entendera' en el sentido que le atribuye

el Articulo 38(1) del Estatuto de la Corte Internacional de Justicia, si

bien teniendo en cuenta que el expresado Articulo 38 esta' destinado a
1)

aplicarse a diferencias entre Estados,

1) El Articulo 38(1) del Estatuto de la Corte Internacional d3 Justic!ia
expresa literalmente lo siguiente:

"l. La Corte, cuya funcion es decidir de conformidad con el derecho
internacional las diferencias que se le sanetan, aplicaraJ:

a. los convenios internacionales, sean generales o especiales,
estableciendo reglas que sean aceptadas expresamente por los
estados litigantes;

b. la costumbre internacional, evidenciada por una practica
general aceptada como ley;

c. los principios generales de derecho reconocidos por las
naciones civilizadas;

d. sujetas a las disposiciones del Articulo 59, las decisiones
judiciales y las ensenanzas de los publicistas mas calificados
de las diversas naciones, como medios subsidiarios para la
determinaci'n de las normas de derecho."
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Reconocirmiento y ejecuci6n de los laudos arbitrales

4l. El Articulo 53 declara que el laudo sera obligatorio para las partes

y que no podra ser objeto de apelacion o de cualquier otro recurso, excepto

los que establece el Convenio. Los recursos autorizados son el de revisi6n

(Articulo 51) y el de anulaci6n (Articulo 52). Ademas, la parte puede

pedir al Tribunal que hubiere omitido resolver cualquier extremo sometido

a su conocimiento, que complemente el laudo (Articulo 49(2)), y puede tambi6n

solicitar la aclaraci6n del laudo (Articulo 50).

42. Sin perjuicio de cualquier suspension de la ejecucion relacionada

con alguno de los procedimientos antes expresados y efectuada de conformidad

con las disposiciones del Convenio, las partes estin obligadas a acatar y

cumplir el laudo, y el Articulo 54 exige a todos los Estados Contratantes

que reconozcan el carActer obligatorio del laudo y que hagan ejecutar las

obligaciones pecuniarias impuestas por el laudo como si se tratase de una

sentencia firme de uno de sus tribunales locales. Debido a las distintas

tscnicas procesales seguidas en las jurisdicciones del llamado "common law"

y las que se inspiran en el derecho civil de tradicion romana, Esi como a los

distintos sistemas judiciales existentes en los Estados unitarios y en los

federales u otros no unitarios, el Articulo 5h no establece ningun metodo

especial para lograr su cumplimiento interno, sino que exige a cada Estado

Contratante que cumpla las disposiciones del Articulo de conformidad con su

propio sistema.

43. La doctrina de la inmunidad del Estado puede impedir la ejecuci6n

forzosa en un Estado de sentencias obtenidas contra Estados extranjeros o

contra el Estado en el cual se persigue la ejecucion. El Articulo 54 dis-
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pone que los Estados Contratantes deberan dar el mismo valor al laudo que

se dicte conforme al Convenio que tiene la sentencia firme de sus propios

tribunales. No les exige que traspasen esos limites y se comprometan a la

ejecucion forzosa de laudos dictados conforme al Convenio en los casos en

que las sentencias firmes no pudieran ejecutarse. A fin de no dejar lugar

a dudas sobre este punto, el Articulo 55 dispone que nada de lo dicho en

el Articulo 54 se interpretarA como derogatorio de las leyes vigentes en

los Estados Contratantes relativas a la inmunidad en materia de ejecuci6n

perseguible contra dicho Estado u otro Estado extranjero.

VII

Lugar del Procedimiento

44. Al tratar de los procedimientos que se tramiten fuera de la sede del

Centro, el Articulo 63 dispone que los procedimientos podran verificarse,

si las partes asi lo acuerdan, en la sede de la Corte Permanente de Arbitraje

o en la de cualquier otra instituci6n apropiada con la que el Centro hubiere

llegado a un acuerdo a tal efecto. Es probable que estos acuerdos difieran

segun el tipo de instituci6n y varien desde la simple facilitaci6n de local

para los actos procesales hasta el suministro de servicios completos de

secretaria,

VIII

Diferencias entre Estados Contratantes

45. El Articulo 64 confiere a la Corte Internacional de Justicia juris-

diccion sobre las diferencias entre Estados Contratantes en relacion con

la interpretacion o aplicacion del Convenio y que no sean resueltas mediante

negociacion, a no ser que las partes hayan acordado acudir a otro modo de
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arreglo. Aunque la disposicion estai redactada en terminos generales, debe

entenderse de acuerdo con el contexto global del Convenio. Especificamente,

el precepto no confiere jurisdicci6n a la Corte para que la misma revise la

decisi6n de una Comisicn de Conciliacion o de un Tribunal de Arbitraje en

cuanto a la competencia de estos para decidir las diferencias de que conozcan.

Ni tampoco faculta a un Estado promover un procedimiento ante la Corte respecto

a una diferencia que uno de sus nacionales y otro Estado Contratante hayan

consentido en someter a arbitraje, ya que tal procedimiento violaria los

preceptos del Articulo 27, a menos que el otro Estado Contratante hubiere

dejado de acatar y cumplir el laudo dictado en relacion con tal diferencia.

Ix

Entrada en Vigor

46. El Convenio queda abierto para la firma de los Estados miembros del

Banco. Quedard tambien abierto para la firma de cualquier otro Estado

signatario del Estatuto de la Corte Internacional de Justicia a quien el

Consejo Administrativo, por voto de dos tercios de sus miembros, hubiere

invitado a firmarlo. No se ha establecido un limite de tiempo para su firma.

La firma se requiere de los Estados que se adhieran antes de que el Convenio

entre en vigencia asl como de los que se adhieran posteriormente (Articulo 67).

El Convenio esta sujeto a la ratificaci6n, aceptacion o aprobacion de los

Estados signatarios de acuerdo con sus normas constitucionales (Articulo 68).

Tal como ya se ha indicado, el Convenio entrard' en vigor cuando se deposite

el vigssimo instrumento de ratificaci6n, aceptaci6n o aprobaci6n.
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PROJET
Departement Juridique
10 mars 1965

Rapport des Administrateurs
sur la

Convention pour le Reglemet des Differends relatifs aux
Investissements entre Etats et Ressortissants d'autres Etats

I

1. La resolution No 214, adopt6e par le Conseil des Gouverneurs de

la Banque Internationale pour la Reconstruction et le D6velopperment le

10 septembre 1964 comporte les dispositions suivantes:

"DECIDE:

(a) Le rapport des Administrateurs sur "le reglement des
differends relatifs aux investissements" date du 6 aont
1964 est approuve.

(b) Les Administrateurs sont pries de rediger une convention
prevoyant la creation dun macanisme et de proced1ires
auxquels le recours serait volontaire pour le reglement
par la conciliation et l'arbitrage des differends relatifs
aux investissements entre Etats contractants et nationaux
dfautres Etats contractants.

(c) En rsdigeant ladite convention, les Administrateurs pren-
dront en consideration les opinions des gouvernements
membres et le desir d'aboutir a un texte susceptible
d'atre accepts par le plus grand nombre possible de
gouvernements.

(d) Les Administrateurs soumettront le texte de ladite
Convention aux gouvernements membres avec les recom-
mandations qu'ils jugeront approprises."

2. Conformient aux dispositions de la resolution ci-dessus, les

Administrateurs de la Banque ont stabli une Convention pour le Reglemnent

des Differends relatifs aux Investissements entre Etats et ressortissants

d'autres Etats et, le __ mars 1965, ont approuv6 le texte ci-joint de

cette Convention, en voue de le soumettre aux gouvernements des pays nerbres

de la Bnque. Cette decision des Administrateurs ntimplique evidemnent pas

que les gouvernements repr~sentes par chacun desdits Administrateurs soient

engag6s a y donner suite.
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3. La dCcision des Adrinistrateurs a 6te precedee dtun important travail

pr'paratoire dont les details sont donnes aux paragraphes 6-8 ci-dessous.

Les Administrateurs sont convaincus que la Convention, dans la forme du

texte ci-joint, reflete l'opinion generale qui se degage des vues expri-

mees par les gouvernements favcrables au principe de ll'tablissement par

voie dtaccord intergouvernemental de mecanismes et de procedures pour le

reglement des differends relatifs aux investissements que des Etats et

investisseurs etrangers souhaiteraient soumettre a la conciliation ou

l'arbitrage. Ils sont aussi convaincus que la Convention constitue une

base appropriee pour l'Etablissement de ces macanisies et de ces procedures.

En consequence, la Convention est transmise aux gouvernements des pays

membres aux fins d'examen et eventuellement de signature, ratification,

acceptation ou approbation.

4. Les Administrateurs attirent l'attention sur les dispositions de

l'Article 68(2) en vertu duquel la Convention entrera en vigueur entre

les Etats contractants 30 jours aprbs dep8t aupres de la Banque, agissant

en tant que depositaire de la Convention, du vingtisme instrument de rati-

fication, dtacceptation ou dtapprobation.

5. Le texte ci-joint de la Convention, en langues anglaise, frangaise

et espagnole, a ets depose aux archives de la Banque agissant en qualite

de depositaire et est ouvert la signature a partir de la date du present

Rapport.

II

6. Le probleMe de l'utilite et de la possibilite d'etablir, sous le'gide

de la Banque, un mecanisme institutionnel pour le reglement par voie de conci-

liation et d'arbitrage des differends relatifs aux investissements entre
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Etats et investisseurs etrangers a et6 porte pour la premiere fois devant

le Conseil des Gouverneurs de la Banque lors de sa dix-septieme Assembl~e

Annuelle, tenue a Washington, D.C. en septembre 1962. Lors de cette Assem-

blee, le Conseil des Gouverneurs a, par resolution No 174, adoptee le 18

septembre 1962, pris les Administrateurs de proceder a ltetude de la question.

7. Apres un certain nombre de discussions officieuses, les Administrateurs

ont decide, sur la base de docurents de travail prepares par les services de

la Banque, que la Banque devrait organiser des reunions consultatives d'ex-

perts juridiques designes par les gouvernements des pays maembres pour exa-

miner la question plus en detail. Les r~unions consultatives se sont tenues

a l'Echelon regional ' Addis-Abeba (16-20 d'cembre 1963), Santiago du Chili

(3-7 fevrier 1964), Geneve (17-21 fevrier 196h) et Bangkok (27 avril-ler mai

1964) avec le concours, sur le plan administratif, des Commissions Economi-

ques des Nations Unies et du Bureau Europeen des Nations Unies; elles ont

pris comme base de discussion un Projet Preliminaire de Convention pour le

Reglement des Differends relatifs aux Investissements entre Etats et na-

tionaux d t autres Etats pr'par6 par les Services de la Banque en fonction

des vues exprimces par les Administrateurs au cours de leurs reunions et

par les gouvernements. Les experts juridiques de 86 pays ont assists a

ces reunions.

8. Sur la base des travaux preparatoires et des vues exprimees aux

reunions consultatives, les Administrateurs ont soumis un rapport a la Dix-

Neuvikme Assemblee Annuelle du Conseil des Gouverneurs a Tokyo en septembre

1964, concluant qu'il serait souhaitable d?'tablir les m6canismes institu-

tionnels en question, et ceci dans le cadre dtun accord intergouvernemental.



LO Conseil des Gouverneurs a adopts la Resolution reproduite au paragraphe I

du prescnt Rapport, et les Administrateurs ont entrepris en consequence la

r~daction de la presente Convention. Pour parvenir a un texte acceptable

au plus grand nombre possible de gouvernements, la Banque a invite les pays

membres ' d~signer des representants comme membres d'un Comite Juridique

charge d'aider les Administrateurs dans leur tache. Ce Comite soest reuni

a Washington du 23 novembre au 11 decembre 1964 et les Administrateurs

tiennent "a exprimer leurs remerciements pour l'aide appreciable fournie par

les representants des 61 pays merbres ayant partCicipe aux travaux du Comite.

III

9. E soumettant la Convention ci-jointe aux Gouvernements, les Adminis-

trateurs sont mus par le desir de renforcer la collaboration des pays a la

cause du developpement economique. La creation d'une institution destin~e

a faciliter le reglement des diffe'rends entre Etats et investisseurs Etran-

gers peut constituer une ktape importante vers lt'tablissement du climat

de confiance mutuelle et permettre de stimuler un plus large acces du

capital international aux pays qui desirent l tattirer chez eux.

10. Les Administrateurs reconnaissent que les differends relatifs aux

investissem~ents sont normalemrent resolus par les procdures administratives,

judiciaires ou arbitrales prevues par le droit du pays on l'investissement

en cause est effectus. Cependant l'experience montre qu'il peut exister

des differends que les parties elles-m~mes desirent resoudre par drautres

moyens; les accords d'investissement conclus racemment montrent que tant les

Etats que les investisseurs estiment frequemment que leur interat mutuel

est de prevoir des modes de reglement international.
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11. La presente Convention mettrait a leur disposition des modes de re-

glement congus en tenant compte de la nature particulibre des differends

en question, ainsi que du caractere des parties auxquelles elle serait

applicable. Elle 6tablirait des macanismes de conciliation et d'arbitrage

par des personnalites independantes particulierement qualifiees, selon des

regles connues et acceptbes a. l'avance par les parties interess'es. Ces

mecanismes assureraient notamment qurun gouvernement ou un investisseur

ayant donne son accord au principe de la conciliation ou de ltarbitrage

sous l'egide du Centre ne pourrait plus retirer son accord unilateralement.

12. Les Administrateurs estiment que le capital prive continuera de sfin-

vestir dans les pays offrant un climat favorable . des investissements in-

teressants et suffisamment sains, meme si lesdits pays ntadherent pas a la

Convention ou, bien qu'ils y aient adhere, ne font pas usage des macanisnes

du Centre. En revanche, l'adhesion d'un pays a la Convention pourrait

constituer un attrait additionnel et stimuler un large apport de capitaux

prives internationaux dans son territoire, ce qui correspond a itobjet

principal de la Convention.

13. Bien que ltobjectif general de la Convention soit drencourager lfin-

vestissement prive international, les dispositions de la Convention sont

congues en vue de maintenir lrsquilibre entre les interets des investisseurs

et ceux des Etats hotes. En outre, la Convention permet tant aux Etats h8tes

qu'aux investisseurs d'entamer la procedure et les Administrateurs ont eu

pour constante preoccupation de prevoir des dispositions qui repondent aux

besoins des deux situations.
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14. La plupart des dispositions de la Convention ci-jointe se suffisent

a elles-rnmnies. Un bref commentaire sur les principaux aspects de la Conven-

tion peut, neanmoins, faciliter l'examen du texte par les gouvernements.

IV

Le Centre Tnterational pou' le Rbglement des Diff2rends relaif's
aux Investisseents

Ganeralite's

15. La Convention institue le Centre International pour le Reglement des

Differends relatifs aux Investissements en tant qutinstitution internationale

autonome (Articles 18-2h). L'objet du Centre est Idtoffrir des moyens de

conciliation et d'arbitrage pour r~gler les differends relatifs aux inves-

tissements * * *" (Article 1(2)). Le Centre ne remplira pas lui-mome les

fonctions de conciliateur ou d'arbitre. Ces fonctions appartiendront aux

Commissions de Conciliation et aux Tribunaux Arbitraux constitues conforms-

ment aux dispositions de la Convention.

16. La Banque en tant que proimotrice de ltinstitution, fournira au Centre

les locaux du sioge (Article 2) et, dans le cadre d'arrangements a prendre

par les deux institutions, tous autres services et installations adminis-

tratifs (Article 6(d)).

17. En ce qui concerne le financement du Centre (Article 17), les Adm.inis-

trateurs ont decidE que la Banque serait prate " fournir gratuitement des

bureaux au Centre tant que le sioge de celui-ci coinciderait avec celui de

la Banque et a garantir, dans des limites raisonnables, le financement des

principaux frais ganeraux du Centre pendant un nombre d'annees ' determiner

apres sa creation.



- 7 -

18. Simpliciti et Economie compatible avec l'exercice efficace des fonc-

tions du Centre- caract~risent sa structure. Les organes du Centre sont

le Conseil Administratif (Articles 4-8) et le Secrtariat (Articles 9-11).

Le Conseil Administratif est compos6 dfun reprsentant de chaque Etat

contractant et ne recevant aucune r~munration du Centre. Chaque mombre

du Conseil dispose d'une voix et les decisions du Conseil sont prises a

la majorite des voix, sauf quand une majorit6 diff~rente est requise par

la Convention. Le Pr~sident de la Banque assume d'office la Prsidence

du Conseil mais ne vote pas. Le Secrtariat est coripose dtun Secr~taire

Gnkral, d'un ou de plusieurs Secr~taires Gn6raux Adjoints et du personnel.

Pour permettre une certaine souplesse, la Convention prevoit la possibilite

d'avoir plusieurs Secretaires Generaux Adjoints, mais les Administrateurs

ntenvisagent pas pour l'instant la necessite pour le Centre d'avoir plus de

deux hauts fonctionnaires travaillant ' plein temps. L'Article 10 pr~voit

que le Secretaire General et tout Secretaire General Adjoint sont elus,

sur presentation par le President, par le Conseil Administratif statuant

" la majorite des deux tiers de ses membres et limite la duree de leurs

fonctions a une periode ne pouvant exc~der six ans; ils sont re'liCibles.

Les Administrateurs estiment que la premilre election,qui aura lieu peu

apres lentree en vigueur de la Convention, devrait etre effectuee pour

une courte periode de maniere a ne pas priver les Etats adherant "a la

Convention apres son entree en vigueur de la facult de participer a Ta

d6signation des hauts fonctionnaires du Centre. LArticle 10 limite ega-

lement la possibilite pour ces fonctionnaires dtassumer dtautres t"aches

que leurs fonctions officielles.
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Fonctions du Conseil Administratif

19. Les principales fonctions du Conseil Administratif sont 1lection

du secr~taire Gnral et du ou des Secrtaires Gnraux Adjoints, ladoption

du budget du Centre et des reglements administratifs et financiers, ainsi

que des rglements gouvernant l'introduction et le droulement des procd-

dures de conciliation et d'arbitrage. Toute d~cision en ces matieres re-

quiert la majorit6 des deux tiers des membres du Conseil.

Fonctions du Secrtaire GWnral

20. La Convention attribue au Secretaire GAnral diverses fonctions

administratives telles que celles de reprsentant, greffier et principal

fonctionnaire du Centre (Articles 7(1), 11, 16(3), 28, 36, 49(l), 50(1),

51(1), 52(1), 52(4), 5h(2), 59, 60(1), 63(b) et 65). En outre, le Secr6-

taire GMn~ral a le pouvoir de refuser lenregistrement dMune demande en

conciliation ou dfarbitrage et par consquent de pr~venir l'introduction

des procedures en question stil estime, sur la base des renseignements

fournis par le demandeur, que le diff~rend exchde manifestement la comp6-

tence du Centre (Articles 28(3) et 36(3)). Ce pouvoir liitO "dtop~rer un

tri" entre les demandes en conciliation ou d'arbitrage est confrs au SecrK-

taire Gnral dans le but de'viter l'embarras qui pourrait resulter pour

une partie (particulibrement un Etat) de l'introduction de procedures di-

rig6es contre elle a l'occasion d'un diff6rend qu'elle n'a pas accept de

soumettre au Centre, ainsi que la possibilit de faire jouer les mcanismes

du Centre lorsque, pour d'autres raisons, le diff6rend excide clairement

la comptence du Centre, par exemple lorsque le demandeur ou l'autre partie

nont pas qualitS pour tre parties aux proc~dures privues par la Convention.
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Les Listes

21. L'Article 3 oblige le Centre 'a tenir une liste de Conciliateurs et

une liste dfArbitres tandis que les Articles 12-16 decrivent le rode et les

conditions de designation des personnes figurant sur ces listes. LfArticle

14(1) en particulier a pour but de donner toutes assurances quant " la haute

comnptence des personnes inscrites sur ces listes et leur capacitE drexercer

leurs fonctions en toute independance. En vue de conserver la plus grande

souplesse aux rmcanismes prevus, la Convention periet aux parties de desi-

gner des conciliateurs et arbitres ne figurant pas sur les listes, mais

exige (Articles 31(2) et 40(2)) que les personnes ainsi disign~es aient

les qualitas pravues par l1'Article 14(1). Quand, en vertu des Articles 30

ou 38, le President est appels a designer un conciliateur ou un arbitre,

son choix est limite aux personnes figurant sur les listes.

V

Competence du Centre

22. Lrexpression "comp6tence du Centre" est utilisee dans la Convention

pour designer cormode'ment les limites dans lesquelles les dispositions de

la Convention stappliquent et celles dans lesquelles les mecanismes du

Centre peuvent 9tre utilises aux fins de procedures de conciliation et

d'arbitrage. Le Chapitre II de La Convention (Articles 25-27) traite de

la competence du Centre.

Consentement

23. Le consentement des parties est la pierre angulaire de la competence

du Centre. Ce consentement doit Stre donne par ecrit; une fois donne, il

ne peut plus 8tre retira unilateralement (Article 25(l)).
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24. Le consentement des parties doit avoir ete donna avant que le Centre

ne soit saisi (Articles 28(3) et 36(3)), mais la Convention ne contient au-

cune precision quant a la date a laquelle le consentement doit 1tre donn6.

Il peut 9tre donne, par exemple, dans une disposition d'un accord d'inves-

tissement prevoyant la soumission au Centre des differends auxquels il

pourrait ultarieurement donner lieu, ou dans un compromis concernant un

diffarend dejk n6. La Convention ntexige pas que le consentement des deux

parties soit exprims dans le mgme acte juridique. Ctest ainsi qu'un Etat

hate pourrait ofif-rir, dans le cadre dtune legislation destin6e a promouvoir

les investissements, de soumettre a la competence du Centre les differends

resultant de certaines categories d'investissements, tandis que lrinvestis-

seur pourrait donner son consentement en acceptant l'offre par ecrit.

25. Si le consentement des deux parties est une condition essentielle

a la competence du Centre, ce consentement ne suffit pas a lui seul pour

qu'un differend tombe sous la competence du Centre. Conformement au but

de la Convention, la comptence du Centre est en outre liritse par la

nature du differend et le caractere des parties interessees.

Nature du differend

26. LtArticle 25(l) prevoit que le diff~rend doit 9tre un "differend

d'ordre juridique qui se rapporte directement A un investissement". L'ex-

pression "differend d'ordre juridique" a 6ts utilis6e pour montrer claire-

ment que si les conflits de droit relevent de la competence du Centre, il

nten est pas de meme des simples conflits dfintbrets. Le diffe'rend doit

concerner soit l'existence ou l'atendue drun droit ou dtune obligation ju-

ridique, soit la nature ou llstendue des reparations dues pour rupture d'une

obligation juridique.
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27. Il nia pas Ete juge necessaire de definir le terme "investissement",

compte tenu du fait que le consentement des parties constitue une condition

essentielle et compte tenu du mcenisme par lequel les Etats contractants

peuvent, stils le dEsirent, indiquer a ltavance les categories de differends

qutils seraient ou no seraient pas prats a. soumettre au Centre (Article 25(4)).

Parties au diff'rend

28. Pour qu t un diff~rend releve de la competence du Centre, il faut qu'une

des parties soit un Ltat contractant (ou une collectivite publique ou un

organisme dependant d'un Etat contractant) et que lautre partie soit un

"ressortissant dtun autre Etat contractant". Ce terme, qui est def'ini "

l'alinea (2) de lPArticle 25, designe aussi bien les personnes physiques

que les personnes morales.

29. Il convient de noter quten vertu de la clause (a) de lalinea (2), une

personne physique posse'dant la nationalite de l'Etat partie au differend ne

sera pas admise a 8tre partie aux procedures Etablies sous les auspices du

Centre, mtme si elle possede en mome temps la nationalite dtun autre Etat.

Cette exclusion est absolue et ne peut ftre ecartee meme si l'Etat partie

au differend y consent.

30. La clause (b) de Italinea (2) qui traite des personnes morales est

plus souple. Une personne morale ayant la nationalite de 1'Etat partie

au differend peut 8tre partie aux procclures Etablies sous les auspices du

Centre si ltEtat en question accepte de la considerer comme ressortissante

dtun autre Etat contractant en raison du contr8le exerce sur elle par des

inte'rts etrangers.
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Notifications par les Etats contractants

31. Bien guraucune procedure de conciliation ou dtarbitrage ne puisse

1tre intent6e contre un Etat contractant sans son consentement et bien

qu'il niexiste aucune obligation pour un Etat contractant de doiner son

consenterient A ces procedures, on a neanmoins estime que l'aesion . la

Convention pourrait ftre interpretee comme laissant entendre que les Etats

contractants considereraient favorablement les demandes dt investisseurs

visant a soumettre un differend au Centre. On a fait remarquer a cet egard

qu'il pourrait y avoir des categories de differends relatifs aux investisse-

ments que les gouvernem-aents ne jugeraient pas susceptibles dintre soumis au

Centre ou que leur loi nationale leur interdirait de soumettre au Centre.

Pour Eviter tout risque de malentendu sur ce point, lPArticle 25(4) autorise

expressement les Etats contractants ' indiquer au Centre a l'avance, stils

le desirent, les catogories de diffe'rends qurils envisageraient ou non de

soumettre au Centre. Cette disposition precise que la declaration par un

Etat contractant qu'il envisagerait de soumettre une certaine catogorie

de diffe'rends au Centre serait faite a titre drinformation seulement et

no constituerait pas le consentement requis pour qutun differend relbve

de la competence du Centre. Bien entendu, une declaration excluant cer-

taines cat~gories de diff'rends ne serait pas consider~e comme une reserve

apportee a la Convention par l'Etat interesse.

De larbitrage coimme mode cxclusif de reglement

32. On pout presuier que quand un Etat et un investisseur st entendent

pour recourir " l'arbitrage et ne se reservent pas le droit de recourir a

d'autres modes de reglement ou nrexigent pas l'Epuisement prealable drautres
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voies de recours, l'intention des parties est de recourir a l'arbitrage a

lrexclusion de tout autre mode de reglement. Cette regle d'interpretation

figure expressement dans la premisre phrase de ltArticle 26. Pour qu'il

soit bien clair que 1'intention ntest pas de modifier les regles de droit

international concernant lrapuisement des recours internes, la deuxieme

phrase reconnatt expresserment aux Etats le droit dtexiger l'puiserment

prealable desdits recours.

Plaintes dtposees par l'Etat de l'investisseur

33. Quand un Etat h8te accepte de soumettre au Centre un differond avec un

investisseur et donne ainsi a ltinvestisseur acces direct a une instance

internationale, linvestisseur ne devrait pas pouvoir demander a son Etat

d'epouser sa cause et cet Etat ne devrait pas avoir le droit de le faire.

En consequence, l'Article 27 interdit expressement a un Etat contractant

dtaccorder la protection diplomatique ou de formuler une revendication

internationale au sujet d'un differend que l'un de ses ressortissants et

un autre Etat contractant ont consenti a sounettre ou ont soumis a l'arbi-

trage dans le cadre de la Convention, sauf si l'Etat partie au differend

refuse de se conformer a la sentence rendue en l'espece.

VI

Procedures prevues par la Convention

Introduction des procedures

34. Les procedures sont intentees par une requate adressee au Secretaire

Ganeral (Articles 28 et 36). Apres enregistrement de la requ~te, la Commis-

sion de Conciliation ou, selon le cas, le Tribunal arbitral, est constitue

(voir alinea 20 ci-dessus quant au droit du Secretaire General de refuser

l'enregistrement de la requ'te).



- 14 -

Constitut+ion des Comissions de Conciliation et des Tribunaux Arbitraux

35. Si la Convention laisse aux parties une large discrtion quant . la

constitution des Commissions et Tribunaux, elle stattache reanmoins a em-

picher que la procedure ntschoue par suite du defaut d'accord des parties

ou du tianque de cooperation de l'une d'elles (cf. respectivement les Arti-

cles 23-29 et les Articles 37-38).

36. Le fait que les parties sont libres de designer des conciliateurs

et des arbitres ne figurant pas sur les listes a dcjk ete mentionn& (cf.

alinc.a 21 ci-dessus). Si la Convention ne limite pas ce choix des conci-

liateurs sur la base de leur nationalite, lArticle 39 pose neanmoins le

principe que la majorite d'un Tribunal Arbitral ne doit pas 8tre compos~e

de ressortissants de l'Etat partie au differend ou de l'Etat dont un res-

sortissant est partie au differend. Ce principe aura vraisemblablement

pour effet d'empicher des personnes possadant les nationalitss en question

de faire partie de tout tribunal qui n t est pas compose de plus de trois raem-

bres. Toutefois cette regle ne s'appliquera pas au cas on tous les arbitres

du Tribunal auront etE designes par accord entre les parties.

Procedures de conciliation; pouvoirs et fonctions des Tribunaix Arbitraux

37. Drune fagon gencrale, les dispositions des Articles 28-35 se rappor-

tant ak la procedure de conciliation et celles des Articles 36-39 concernant

les pouvoirs et fonctions des Tribunaux Arbitraux ainsi que les sentences

rendues par ces Tribunaux s'expliquent dlelles-nmelns. Les differences

entre les deux series de dispositions refletent la distinction fondamen-

tale entre la procedure de conciliation dont le but consiste a. essayer de
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rapprocher les parties et la procedure dtarbitrage dont l'objet est dtobte-

nir une decision du Tribunal slimposant aux parties au differend.

38. LrArticle hl reaffirme le principe bien stabli que les tribunaux

internationaux doivent 9tre juges de leur propre competence et l'Article

32 applique le mie principe aux Commissions de Conciliation. Il convient

de noter a cet egard que le droit du Secretaire Gneral de refuser l'enre-

gistrement dtune requate en conciliation ou en arbitrage (cf. alinea 20

ci-dessus) est de'fini tres etroitement de fagon a ne pas empieter sur les

pr~rogatives des Commissions et Tribunaux quant a la determination de leur

propre comnptence, mais que itenregistrement drune requate par le Secr taire

General n'emptche evidemment pas une Commission ou un Tribunal de decider

que le differend ne releve pas de la competence du Centre.

39. Etant donne le caractere ccnsensuel des procedures prevues par la

Convention, les parties a une procedure de conciliation ou drarbitrage

peuvent se mettre d'accord sur les regles de procedure A appliquer. Tou-

tefois, le R'gleiment de Conciliation et le RAglement d'Arbitrage adoptes

par le Conseil Administratif' s t appliqueront dans la mesure ou les parties

nrten auraient pas convenu autrenent (Articles 33 et h).

40. En vertu de la Convention, un Tribunal Arbitral est tenu dtappliquer

le droit designe par les parties. A defaut draccord, le Tribunal doit

appliquer le droit de l'Etat partie au differend (sauf si le droit de cet

Etat prevoit ltapplication d'un autre droit), et toute r'gle de droit inter-

national applicable en l'espece. Le terme "droit international" doit ici

6tre interprete au sens de IrArticle 38(1) des Statuts de la Cour Interna-

tionale de Justice, compte tenu cependant du fait que cet Article 38 est
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1)
destine A stappliquer i des diff6rends inter~tatiques.

Reconnaissance et exicution des sentences arbitrales

4l. LtArticle 53 d6clare que la sentence est obligatoire A l'Egard des

parties et ne peut tre l'objet d'aucun appel ou autre recours A ltexception

de ceux prevus par la Convention. Les recours pr~vus sont la revision (Ar-

ticle 51) et l1 annulation (Article 52). En outre, une partie peut demander

A un Tribunal qui aurait omis de se prononcer sur toute question qui lui

aurait ete soumise, de complhter sa sentence (Article 49(2)); elle peut

6galement demander lrinterpr~tation de la sentence (Article 5O).

42. Sous reserve du cas de suspension L l'exhcution conform&ment aux

dispositions de la Convention et A ltoccasion d'un des recours ci-dessus

mentionnes, les parties sont tenues de donner effet A la sentence et lArti-

cle 54 exige que tout Etat contractant reconnaisse le caractere obligatoire

de la sentence et assure l'execution des obligations pecuniaires qui en d6-

coulent comme stil s'agissait d'un jugement definitif d'un tribunal national.

1) LtArticle 30(1) des Statuts de la Cour Internationale de Justice est
r6dige de la fagon suivante:

"1. La Cour, dont la mission est de regler conformehient au droit inter-
national les diffirends qui lui sont soumis, applique:

a) les conventions internationales, soit g6nerales, soit splciales,
etablissant des regles expresscment reconnues par les Etats en
litige;

b) la coutume internationale comme prouve dfune pratique generale
acceptee comme etant le droit;

c) les principes generaux de droit reconnus par les nations ci-
vilis6 es;

d) sous rserve de la disposition de Particle 59, les decisicns
judiciaires et la doctrine des publicistes les plus qualifies
des differentes nations, comme moyen auxiliaire de determina-
tion des rgles de droit."
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En raison des diffarences existant entre les techniques juridiques suivies

dans les pays de "conmon law" et de "civil law", ainsi qu'en raison de

celles existant entre les systImes judiciaires des Etats unitaires, fsd6-

raux ou autres Etats non-unitaires, lrArticle 54 ne prescrit aucune regle

particuliere quant 'a sa mise en oeuvre N l:6chelon national, mais impoce

a chaque Etat contractant de satisfaire aux conditions prevues audit arti-

cle conformament a son systeme juridique national.

43. Ltimmunite dtexecution des Etats etrangers peut paralyser l'ex'cution

forcae dans un Etat de jugements rendus contre des Etats 6trangers ou contre

l'Etat sur le territoire duquel l'execution est demandee. LArticle 51

exige que les Etats contractants assimilent une sentence rendue dans le

cadre de la Convention a un jugement definitif de leurs tribunaux natio-

naux. Cet Article ne demande pas que les Etats aillent plus loin et mettent

a execution des sentences rendues dans le cadre de la Convention lorsque des

jugements d'finitifs ne pourraient faire l'objet de mesures d'exacution.

Afin draviter tout malentendu a cet 6gard, 1fArticle 55 prevoit que luArti-

cle 54 ne peut en aucune fagon stre interprate comme derogeant au droit en

vigueur dans un Etat contractant concernant limmunita d'execution de cet

Etat ou d'un Etat stranger.

VII

Lieu des proctdures

4h. Ei ce qui concerne les procadures en dehors du Centre, l'Article 63

prevoit qutelles peuvent se derouler, si les parties en conviennent, au

sibge de la Cour Permanente d'Arbitrage ou de toute autre institution

appropribe avec laquelle le Centre peut conclure tous arrangements a cet
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effet. Il est vraisemblable que selon le type dfinstitution ces arrange-

ments varieront de la simple mise a disposition de locaux pour les besoins

de la procedure a la fourniture de services coriplets do secretariat.

VIII

Differends entre Etats contractants

45. L'Article 64 donne a la Cour Internationale de Justice competence

pour connattre des differends entre Etats contractants concernant linter-

pretation ou 1application de la Convention dans la mesure ou ils no sont

pas regles par voie de negociation ou tous autres modes de rhglement conve-

nus par les parties. Quoique cette disposition soit redigee on termes ge-

nraux, elle doit etre interpr6tee Ta la lumiere de l'ensemble de la Conven-

tion. En particulier, cette disposition n'a pas pour effet de conf~rr a

la Cour competence pour rviser les decisions dfune Commission do Concilia-

tion ou d'un Tribunal Arbitral relatives " leur propre comptence a l'occa-

sion drun differend qui leur est soumis. Elle nfautorise pas non plus un

Etat a intenter une procedure devant la Cour au sujet d'un differend que

l'un de ses ressortissants et un autre Etat contractant ont accepte3 de

soumettre ou ont deja soumis "a l'arbitrage, tant donna qutune telle

procedure serait contraire aux dispositions de l'Article 27, a moins

que l'autre Etat contractant n'ait pas donna effet a la sentence rendue

en l'especo.

IX

Entr o en vigeur

h6. La Convention est ouverte pour signature aux Etats membres de la

Banque. Elle est egalement ouverte a la signature de tout autre Etat
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partie au Statut de la Cour Internationale de Justice pour autant que le

Conseil Adainistratif l'ait invite, a la majorits des deux tiers de ses

membres, a signer la Convention. Aucun delai n'a Et imparti pour pro-

ceder a' la signature. Celle-ci est requise tant pour les Etats adh6rant

avant ltentree en vigueur de la Convention que pour ceux qui y adhereraient

par la suite (Article 67). La Convention est soumise a ratification, accep-

tation ou approbation par les Etats signataires conformment a leurs proce-

duresconstitutionnelles (Article 68). Comme on l1a deja mentionne, la

Convention entrera en vigueur au jour du depot du vingtiemre instrument

de ratification, d'acceptation ou d'approbation.
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DRAFT
Legal Department
March 10, 1965

Report of the Executive Directors
on the

Convention on the Settlement of Investment Disputes
between States and Nationals of Other States

I

1. Resolution No. 214, adopted by the Board of Governors of the Inter-

national Bank for Reconstruction and Development on September 10, 1964,

provides as follows:

"RESOLVED:

(a) The report of the Executive Directors on "Settlement
of Investment Disputes," dated August 6, 196h, is hereby
approved.

(b) The Executive Directors are requested to formulate a
convention establishing facilities and procedures which
would be available on a voluntary basis for the settle-
ment of investment disputes between contracting States
and Nationals of other contracting States through con-
ciliation and arbitration.

(c) In formulating such a convention, the Executive Directors
shall take into account the views of member governments
and shall keep in mind the desirability of arriving at
a text which could be accepted by the largest possible
number of governments.

(d) The Executive Directors shall submit the text of such a
convention to member governments with such recommendations
as they shall deem appropriate."

2. The Executive Directors of the Bank, acting pursuant to the foregoing

Resolution, have formulated a Convention on the Settlement of Investment

Disputes between States and Nationals of Other States and, on March_, 1965,

approved the submission of the text of the Convention, as attached hereto,

to member governments of the Bank. This action by the Executive Directors

does not, of course, imply that the governments represented by the individual

Executive Directors are committed to take action on the Convention.
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3. The action by the Executive Directors was preceded by extensive

preparatory work, details of which are given in paragraphs 6 - 8 below.

The Executive Directors are satisfied that the Convention in the form

attached hereto represents a broad consensus of the views of those govern-

ments which accept the principle of establishing by intergovernmental agree-

ment facilities and procedures for the settlement of investment disputes

which States and foreign investors wish to submit to conciliation or

arbitration. They are also satisfied that the Convention constitutes a

suitable framework for such facilities and procedures. Accordingly, the

text of the Convention is submitted to member governments for consideration

with a view to signature and ratification, acceptance or approval.

h. The Executive Directors invite attention to the provisions of Article

68(2) pursuant to which the Convention will enter into force as between

the Contracting States 30 days after deposit with the Bank, the depositary

of the Convention, of the twentieth instrument of ratification, acceptance

or approval.

5. The attached text of the Convention in the English, French and Spanish

languages has been deposited in the archives of the Bank, as depositary,

and is open for signature.

II

6. The question of the desirability and practicability of establishing

institutional facilities, sponsored by the Bank, for the settlement through

conciliation and arbitration of investment disputes between States and

foreign investors was first placed before the Board of Governors of the Bank

at its Seventeenth Annual Meeting, held in Washington, D.C. in September

1962. At that Meeting the Board of Governors, by Resolution No. 174, adopted

on September 18, 1962, requested the Executive Directors to study the question.
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7. After a series of informal discussions on the basis of working papers

prepared by the staff of the Bank, the Executive Directors decided that the

Bank should convene consultative meetings of legal experts designated by

member governments to consider the subject in greater detail. The consultative

meetings were held on a regional basis in Addis Ababa (December 16-20, 1963),

Santiago de Chile (February 3-7, 1964), Geneva (February 17-21, 1964) and Bangkok

(April 27 - may 1, 1964), with the administrative assistance of the United

Nations Economic Commissions and the European Office of the United Nations,

and took as the basis for discussion a Preliminary Draft of a Convention on

Settlement of Investment Disputes between States and Nationals of Other

States prepared by the staff of the Bank in the light of the discussions of

the Executive Directors and the views of governments. The meetings were

attended by legal experts from 86 countries.

8. In the light of the preparatory work and of the views expressed at the

consultative meetings, the Executive Directors reported to the Board of

Governors at its Nineteenth Annual meeting in Tokyo, in September 1964, that

it would be desirable to establish the institutional facilities envisaged,

and to do so within the framework of an intergovernmental agreement. The

Board of Governors adopted the Resolution set forth in paragraph 1 of this

Report, whereupon the Executive Directors undertook the formulation of the

present Convention. With a view to arriving at a text which could be acceptod

by the largest possible number of governments, the Bank invited its members to

designate representatives to a Legal Committee which would assist the Executive

Directors in their task. This Committee met in Washington from November 23

through December 11, 1964, and the Executive Directors gratefully acknowledge

the valuable advice they received from the representatives of the 61 member

countries who served on the Committee.
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III

9. In submitting the attached Convention to governments, the Executive

Directors are prompted by the desire to strengthen the partnership between

countries in the cause of economic development. The creation of an institution

designed to facilitate the settlement of disputes between States and foreign

investors can be a major step toward promoting an atmosphere of mutual

confidence and thus stimulating a larger flow of private international capital

into those countries which wish to attract it.

10. The Executive Directors recognize that investment disputes are as a rule

settled through administrative, judicial or arbitral procedures available

under the laws of the country in which the investment concerned is made.

However, experience shows that disputes may arise which the parties wish to

settle by other methods; and investment agreements entered into in recent

years show that both States and investors frequently consider that it is in

their mutual interest to agree to resort to international methods of settle-

ment.

11. The present Convention would offer international methods of settlement

designed to take account of the special characteristics of the disputes

covered, as well as of the parties to whom it would apply. It would provide

facilities for conciliation and arbitration by specially qualified persons

of independent judgment carried out according to rules known and accepted in

advance by the parties concerned. In particular, it would ensure that once

a government or investor had given consent to conciliation or arbitration

under the auspices of the Centre, such consent could not be unilaterally

withdrawn.
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12. The Executive Directors believe that private capital will continue to

flow to countries offering a favorable climate for attractive and sound

investments, even if such countries did not become parties to the Convention

or, having joined, did not make use of the facilities of the Centre. On

the other hand, adherence to the Convention by a country would provide

additional inducement and stimulate a larger flow of private international

investment into its territories, which is the primary purpose of the Convention.

13. While the broad objective of the Convention is to encourage a larger

flow of private international investment, the provisions of the Convention

maintain a careful balance between the interests of investors and those of

host States. Moreover, the Convention permits the institution of proceedings

by host States as well as by investors and the Executive Directors have

constantly had in mind that the provisions of the Convention should be

equally adapted to the requirements of both cases.

14. The provisions of the attached Convention are for the most part self-

explanatory. Brief comment on a few principal features may, however, be

useful to member governments in their consideration of the Convention.

IV

The International Centre for Settlement of Investment Disputes

General

15. The Convention establishes the International Centre for Settlement

of Investment Disputes as an autonomous international institution (Articles

18-24). The purpose of the Centre is "to provide facilities for conciliation

and arbitration of investment disputes ** *" (Article 1(2)). The Centre

will not itself engage in conciliation or arbitration activities. This will

be the task of Conciliation Commissions and Arbitral ITibunals constituted
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in accordance with the provisions of the Convention.

16. As sponsor of the establishment of the institution the Bank will provide

the Centre with premisesfor its seat (Article 2) and, pursuant to arrange-

ments between the two institutions, with other administrative facilities and

services (Article 6(d)).

17. With respect to the financing of the Centre (Article 17), the Executive

Directors have decided that the Bank should be prepared to provide the

Centre with office accommodation free of charge as long as the Centre has

its seat at the Bank's headquarters and to underwrite, within reasonable

limits, the basic overhead expenditure of the Centre for a period of years

to be determined after the Centre is established.

18. Simplicity and economy consistent with the efficient discharge of the

functions of the Centre characterize its structure. The organs of the

Centre are the Administrative Council (Articles 4-8) and the Secretariat

(Articles 9-11). The Administrative Council will be composed of one repre-

sentative of each Contracting State, serving without remuneration from the

Centre. Each member of the Council casts one vote and matters before the

Council are decided by a majority of the votes cast unless a different

najority is required by the Convention. The President of the Bank will

serve ox officio as the Council's Chairman but will have no vote. The

Secretariat will consist of a Secretary-General, one or more Deputy

Secretaries-General and staff. In the interest of flexibility the Convention

provides for the possibility of there being more than one Deputy Secretary-

General, but the Executive Directors do not now foresee a need for more than

one or two full time high officials of the Centre. Article 10, which requires

that the Secretary-General and any Deputy Secretary-General be elected by

the Administrative Council by a majority of two-thirds of its members, on
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the nomination of the Ciairman, limits their terms of office to a period not

exceeding six -rears and permits their re-election. The Executive Directors

believe that the initial election, which will take place shortly after the

Convention Till have come into force, should be for a short term so as not

to deprive the States which ratify the Convention after its entry into

force of the possibility of participating in the selection of the high

officials of the Centre. Article 10 also limits the extent to which these

officials may engage in activities other than their official functions.

Functions of the Administrative Council

19. The principal functions of the Administrative Council are the election

of the Secretary-General and any Deputy Secretary-General, the adoption of

the budget of the Centre and the adoption of administrative and financial

regulations, rules governing the institution of proceedings and rules of

procedure for conciliation and arbitration proceedings. Action on all these

matters requires a majority of two-thirds of the members of the Council.

Functions of the Secretary-General

20. The Convention requires the Secretary-General to perform a variety of

administrative functions as legal representative, registrar and principal

officer of the Centre (Articles 7(1), 11, 16(3), 28, 36, 49(1), 50(l), 51(l),

52(l), 52(h), 54(2), 59, 60(1), 63(b) and 65). In addition, the Secretary-

General is given the power to refuse registration of a request for conciliation

proceedings or arbitration proceedings, and thereby to prevent the institution

of such proceedings if on the basis of the information furnished by the

applicant he finds that the dispute is manifestly outside the jurisdiction of

the Centre (Articles 28(3) and 36(3)). The Secretary-General is given this

limited power to "screen" requests for conciliation or arbitration proceedings
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with a view to avoiding the embarrassment to a party (particularly a State)

which might result from the institution of proceedings against it in a

dispute which it had not consented to submit to the Centre as well as the

possibility that the machinery of the Centre would be set in motion in cases

which for other reasons were obviously outside the jurisdiction of the Centre

e.g., because either the applicant or the other party was not eligible to be

a party in proceedings under the Convention.

The Panels

21. Article 3 requires the Centre to maintain a Panel of Conciliators and

a Panel of Arbitrators, while Articles 12-16 outline the manner and terms

of designation of Panel members. In particular, Article 14(1) seeks to ensure

that Panel members will possess a high degree of competence and be capable of

exercising independent judgment. In keeping with the essentially flexible

character of the proceedings, the Convention permits the parties to appoint

conciliators and arbitrators from outside the Panels but requires (Articles

31(2) and 40(2)) that such appointees possess the qualities stated in Article

14(1). The Chairman, when called upon to appoint a conciliator or arbitrator

pursuant to Article 30 or 33, is restricted in his choice to Panel members.

V

Jurisdiction of the Centre

22. The term "jurisdiction of the Centre" is used in the Convention as a

convenient expression to mean the limits within which the provisions of the

Convention will apply and the facilities of the Centre will be available

for conciliation and arbitration proceedings. The jurisdiction of the Centre

is dealt with in Chapter II of the Convention (Articles 25-27).
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Consent

23. Consent of the parties is the cornerstone of the jurisdiction of the

Centre. Consent to jurisdiction ,ust be in writing and once given cannot be

withdrawn unilaterally (Article 25(l)).

24. Consent of the parties must exist when the Centre is seized (Articles

28(3) and 36(3)) but the Convention does not otherwise specify the time at

which consent should be given. Consent may be given, for example, in a

clause included in an investment agreement, providing for the submission to

the Centre of future disputes arising out of that agreement, or in a compromis

regarding a dispute which has already arisen. Nor does the Convention require

that the consent of both parties be expressed in a single instrument. Thus,

a host State might in its investment promotion legislation offer to submit

disputes arising out of certain classes of investments to the jurisdiction

of the Centre, and the investor might give his consent by accepting the

offer in writing.

25. Thile consent of the parties is an essential prerequisite for the juris-

diction of the Centre, consent alone will not suffice to bring a dispute

within its jurisdiction. In keeping with the purpose of the Convention, the

jurisdiction of the Centre is further limited by reference to the nature of

the dispute and the parties thereto.

Nature of the dispoute

26. Article 25(l) requires that the dispute must be a "legal dispute, arising

directly out of an investment". The expression "legal dispute" has been

used to make clear that while conflicts of rights are within the juris-

diction of the Centre, mere conflicts of interests are not. The dispute

must concern the existence or scope of a legal right or obligation, or the
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nature or extent of the reparation to be made for breach of a legal obligation.

27. No attempt was made to define the term "investment", given the essential

requirement of consent by the parties, and the mechanism through which

Contracting States can make knowm in advance, if they so desire, the classes

of disputes which they would or would not consider submitting to the Centre

(Article 25(4)).

Parties to the disnite

28. For a dispute to be within the jurisdiction of the Centre one of the

parties must be a Contracting State (or a constituent subdivision or agency

of a Contracting State) and the other party must be a "national of another

Contracting State". The latter term as defined in paragraph (2) of Article

25 covers both natural persons and juridical persons.

29. It should be noted that under clause (a) of paragraph (2) a natural

person who was a national of the State party to the dispute would not be

eligible to be a party in proceedings under the auspices of the Centre, even

if at the same time he had the nationality of another State. This ineligi-

bility is absolute and cannot be cured even if the State party to the dispute

had given its consent.

30. Clause (b) of paragraph (2), which deals with juridical persons, is

more flexible. A juridical person which had the nationality of the State

party to the dispute would be eligible to be a party to proceedings under

the auspices of the Centre if that State had agreed to treat it as a

national of another Contracting State because of foreign control.

Notifications by Contracting States

31. Ubile no conciliation or arbitration proceedings could be brought against

a Contracting State without its consent and while no Contracting State is
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under any obligation to give its consent to such proceedings, it was never-

theless felt that adherence to the Convention might be interpreted as

holding out an expectation that Contracting States would give favorable con-

sideration to requests by investors for the submission of a dispute to the

Centre. It was pointed out in that conmection that there right be classes

of investment disputes which governments would consider unsuitable for sub-

mission to the Centre or which, under their own l.aw, they were not permitted

to submit to the Centre. In order to avoid any risk of misunderstanding on

this score, Article 25(h) expressly permits Contracting States to make known

to the Centre in advance, if they so desire, the classes of disputes which

they would or would not consider submitting to the Centre. The provision

makes clear that a statement by a Contracting State that it would consider

submitting a certain class of dispute to the Centre would serve for purposes

of information only and would not constitute the consent required to give

the Centre jurisdiction. Of course, a statement excluding certain classes

of disputes from consideration would not constitute a reservation to the

Convention.

Arbitration as exclusive remed-

32. It may be presumed that when a 3tate and an investor agree to have

recourse to arbitration, and do not reserve the right to have recourse to

other remedies or require the prior exhaustion of other remedies, the in-

tention of the parties is to have recourse to arbitration to the exclusion

of any other remedy. This rule of interpretation is embodied in the first

sentence of Article 26. In order to make clear that it was not intended

thereby to modify the rules of international law regarding the exhaustion

of local remedies, the second sentence explicitly recognizes the right of

a State to require the prior exhaustion of local remedies.



- 12 -

Claims by the investor~s State

33. When a host State consents to the submission 
of a dispute with an

investor to the Centre, thereby giving the investor 
direct access to an

international jurisdiction, the investor should not 
be in a position to ask

his State to espouse his case and that State should 
not be permitted to do so.

Accordingly, Article 27 expressly prohibits a Contracting State 
from giving

diplomatic protection, or bringing an international claim, in respect of a

dispute which one of its nationals and another Contracting State have con-

sented to submit, or have submitted, to arbitration under the Convention,

unless the State party to the dispute fails to honor the award rendered in

that dispute.

VI

Proceedings under the Convention

Institution of proceedings

34. Proceedings are instituted by means of a request addressed 
to the

Secretary-General (Articles 28 and 36). After registration of the request

the Conciliation Commission or Arbitral Tribunal, as the case may be, will

be constituted. Reference is made to paragraph 20 above for the 
power of

the Secretary-General to refuse registration.

Constitution of Cniliation Coamissions nd Arbitral Tribunals

35. Although the Convention leaves the parties a large measure of freedom

as regards the constitution of Commissions and Tribunals, it assures that

a lack of agreement between the parties on these matters or the unirillingness

of a party to cooperate will not frustrate proceedings (Articles 28-29 and

37-38, respectively).
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36. Mention has already been made of the fact that the parties are free to

appoint conciliators and arbitrators from outside the Panels (see paragraph

21 above). U1hile the Convention does not restrict the appointment of con-

ciliators with reference to nationality, Article 39 lays down the rule

that the majority of the members of an Arbitral Tribunal should not be

nationals either of the State party to the dispute or of the State whose

national is a party to the dispute. This rule is likely to have the effect

of excluding persons having these nationalities from serving on a Tribunal

composed of not more than three members. However, the rule will not apply

where each and every arbitrator on the Tribunal has been appointed by

agreement of the parties.

Conciliation proceedings; nowers and functions of Arbitral Tribunals

37. In general, the provisions of Articles 28-35 dealing with conciliation

proceedings and of Articles 36-49, dealing with the powers and functions of

Arbitral Tribunals and awards rendered by such Tribunals, are self-

explanatory. The differences between the two sets of provisions reflect

the basic distinction between the process of conciliation which seeks to

bring the parties to agreement and that of arbitration which aims at a

binding determination of the dispute by the Tribunal.

38. Article 41 reiterates the well-established principle that international

tribunals are to be the judges of their own competence and Article 32

applies the same principle to Conciliation Commissions. It is to be noted

in this connection that the power of the Secretary-General to refuse

registration of a request for conciliation or arbitration (see paragraph 20

above) is so narrowly defined as not to encroach on the prerogative of

Commissions and Tribunals to determine their own competence and, on the
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other hand, that registration of a request by the Secretary-General does

not, of course, preclude a Commission or Tribunal from finding that the

dispute is outside the jurisdiction of the Centre.

39. In keeping with the consensual character of proceedings under the

Convention, the parties to conciliation or arbitration proceedings may

agree on the rules of procedure which will apply in those proceedings. However,

if or to the extent that they have not so agreed the Conciliation Rules and

Arbitration Rules adopted by the Administrative Council will apply (Articles

33 and 44).

40. Under the Convention an Arbitral Tribunal is required to apply the law

agreed by the parties. Failing such agreement, the Tribunal must apply the

law of the State party to the dispute (unless that law calls for the appli-

cation of some other law), as well as such rules of international law as

may be applicable. The term "international law" as used in this context

should be understood in the sense given to it by Article 38(1) of the Statute

of the International Court of Justice, allowance being made for the fact that

Article 38 was designed to apply to inter-State disputes.1)

1) Article 38(1) of the Statute of the International Court of Justice reads

as follows:

"1. The Court, whose function it is to decide in accordance with inter-

national law such disputes as are subitted to it, shall apply:

a. international conventions, whether general or particular, estab-

lishing rules expressly recognized by the contesting states;

b. international custom, as evidence of a general practice

accepted as law;

c. the general principles of lau recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and

the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of

rules of law."
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Recoglition and enforcement of arbitral awards

4l. Article 53 declares that the parties are bound by the award and that

it shall not be subject to appeal or to any other remedy except those

provided for in the Convention. The remedies provided for are revision

(Article 51) and annulment (Article 52). In addition, a party may ask a

Tribunal which had omitted to decide any question submitted to it, to

supplement its award (Article 49(2)) and may request interpretation of the

award (Article 50).

42. Subject to any stay of enforcement in connection with any of the above

proceedings in accordance with the provisions of the Convention, the parties

are obliged to abide by and comply with the award and Article 54 requires

every Contracting State to recognize the award as binding and to enforce

the pecuniary obligations imposed by the award as if it were a final decision

of a domestic court. Because of the different legal techniques followed

in common law and civil law jurisdictions and the different judicial systems

found in unitary and federal or other non-unitary States, Article 54 does

not prescribe any particular meothod to be folloued in its domestic imple-

mentation, but requires each Contracting State to meet the requirements

of the Article in accordance with its own legal system.

43. The doctrine of sovereign immunity may prevent the forced execution

in a State of judgments obtained against foreign States or against the

State in which execution is sought. Article 5h requires Contracting States

to equate an award rendered pursuant to the Convention with a final judgment

of its own courts. It does not require them to go beyond that and to under-

take forcible execution of awards rendered pursuant to the Convention in

cases in which final judgments could not be executed. In order to leave
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no doubt on this point Article 55 provides that nothing in Article 54 shall be

construed as derogating from the law in force in any Contracting State

relating to immunity of that State or of any foreign State from execution.

VII

Place of Proceedings

4. In dealing with proceedings away from the Centre, Article 63 provides

that proceedings may be held, if the parties so agree, at the seat of the

Pernanent Court of Arbitration or of any other appropriate institution uith

which the Centre may enter into arrangements for that purpose. These arrange-

ments are likely to vary with the type of institution and to range from mere2y

making premises available for the proceedings to the provision of complete

secretariat services.

VIII

Disputes Between Contracting States

45. Article 64 confers on the International Court of Justice jurisdiction

over disputes between Contracting States regarding the interpretation or

application of the Convention which are not settled by negotiation and

which the parties do not agree to settle by other methods. Wi'hile the

provision is couched in general terms, it must be read in the context of

the Convention as a whole. Specifically, the provision does not confer

jurisdiction on the Court to review the decision of a Conciliation Commission

or Arbitral Tribunal as to its competence with respect to any dispute before

it. Nor does it empower a State to institute proceedings before the Court

in respect of a dispute which one of its nationals and another Contracting

State have consented to submit or have submitted to arbitration, since such

proceedings would contravene the provisions of Article 27, unless the other
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Contracting State lad failed to abide by and comply with the award rendered

in that dispute.

Ix

Entry into Force

46. The Ccnvention is open for signature on behalf of States members of

the Bank. It will also be open for signature on behalf of any other State

which is a party to the Statute of the International Court of Justice and

which the Administrative Council, by a vote of two-thirds of its members,

shall have invited to sign. No time limit has been prescribed for signature.

Signature is required both of States joining before the Convention enters

into force and those joining thereafter (Article 67). The Convention is

subject to ratification, acceptance or approval by the signatory States

in accordance with their constitutional procedures (Article 68). As

already state.d, tle Convention will enter into force upon the deposit of

the twentieth instrument of ratification, acceptance or approval.
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CONVENTION ON THE SETTLEMENT OF INVESTMENT DISPUTES

BETWEEN STATES AND NATIONALS

OF OTHER STATES

PREAMBLE

The Contracting States

Considering the need for international cooperation
for economic development, and the role of private inter-
national investment therein;

Bearing in mind the possibility that from time to time
disputes may arise in connection with such investment be-
tween Contracting States and nationals of other Contract-
ing States;

Recognizing that while such disputes would usually
be subject to national legal processes, international methods
of settlement may be appropriate in certain cases;

Attaching particular importance to the availability of
facilities for international conciliation or arbitration to
which Contracting States and nationals of other Contract-
ing States may submit such disputes if they so desire;

Desiring to establish such facilities under the aus-
pices of the International Bank for Reconstruction and
Development;

Recognizing that mutual consent by the parties to
submit such disputes to conciliation or to arbitration
through such facilities constitutes a binding agreement
which requires in particular that due consideration be given
to any recommendation of conciliators, and that any arbi-
tral award be complied with; and

Declaring that no Contracting State shall by the
mere fact of its ratification, acceptance or approval of this
Convention and without its consent be deemed to be under
any obligation to submit any particular dispute to concilia-
tion or arbitration,

Have agreed as follows:
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CHAPTER I

International Centre for Settlement of Investr, Disputes

SECTION 1

Establishment and Organization

Article 1
(1) There is hereby established the fIternational

Centre for Settletent or Investment Disputes (he af
called the Centre).

(2) The purpose of the Cent re shall b to prvide
facilities for conciliation and arbitration of investment dis-
putes between Contracting States anid nationals of other
Contracting States in accordance with the provisions of this
Convention.

Article 2
The seat of the Centre shall be at th pinipal office

of the International Bank for Reconstruction a Develop-
ment (hereinafter called the Bank). The se may be
moved to another place by decision of eh Admitrative
Council adopted by a majority of two thirds f m

Article Y
The Centre shall have an Adnistrati onil nd

a Secretariat and shall inaintlai a Pane of Coniliators
and a Panel of Arbitrators.

SECTloN 2

The Administrative Council

Article 4

(1) The Administrative Council shal he composed
of one representative of each Contractin n lter
nate nav act as representative in case is prin al's
absence from a meeting or inability to act.

(2) In the absence of a contrary designation, each
governor and alternate governor of the Bank appointed by
a Contracting State shall be ex oficio its representative and
its alternate respectively.
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Article 5
The President of the Bank shall be ex officio Chair-

man of the Administrative Council (hereinafter called the
Chairman) but shall have no vote. During his absence or
inability to act and during any vacancy in the office of
President of the Bank, the person for the time being acting
as President shall act as Chairman of the Adminiistrative
Council.

Article 6
(1) Without prejudice to the power and A tions

vested in it by other provisions of this con v o, the

Administrative Concil shal
(a) adopt the adminie rive a n g

tions of the Centre
(b) adopt the rules of proede fr: t int it ution

of coniliation and arbitraio n preeings;
(c) adopt the rules prc r for iition and

arbitration proeed Ving (1he.rei a called the
Conciliation Rlems and th Aitration Rules);

(d) approve arra. n A nts ' I tha for the
use of the Bank a nini yt 0 ailities and

services;

(e) dete the o the
Secretary-Gener ad f ay Deu Y Secretary-
General;

(f) adop the annual h o enurs and expendi-
tures of the Centre:

(g) approve the annual reprt o the perat ion of
the Centre.

The decisions referred to in -pagraphs (a),
(b), (c) and (f) above shall be adopt byh a majority of
two-thirds of the members of the Administrative Council.

(2) The Adiinistrative Council may appoint such
committees as it considers nelessary.

(3) The Admuinistratie Council s h! also exercise
such other powers and perform such other functions as it
shall determine to be noeessary for the implementation of
the provisions of t his onvention



Article 7
(1) The Administrative Council shall hold an annual

meeting and such other meetings as may be determined by
the Council, or convened by the Chairman, or convened by
the Secretary-General at the request of five members or
one-fourth of the members of the Council, whichever is less.

(2) Each member of the Administrative Council
shall have one vote and, except as otherwise herein pro-
vided, all matters before the Council shall be decided by a
majority of the votes cast.

(3) A quorum for any meeting of the Administrative
Council shall be a majority of its members.

(4) The Administrative Council may establish, by a
majority of two-thirds of its memlers, a procedure whereby
the Chairman may seek a vote of the Council without con-
vening a meeting of the Council. The vote shall be con-
sidered valid only if the majority of the members of the
Council cast their votes within the time limit fixed by the
said procedure.

Article 8
Members of the Administrative Council and the

Chairman shall serve without remuneration from the
Centre.

SECTION 3
The Secretariat

Article 9
The Secretariat shall consist of a Seeretary-General,

one or more Deputy Secretaries-General and staff.

Article 10
(1) The Secretary-General and any Deputy Secre-

tary-General shall be eleel d by the Administrative Council
by a majority of two-thirds of its members upon the nomi-
nation of the Chairman for a term of service not exceeding
six years and shall he eligible for re-election. After consult-
ing the members of the Adinistrative Council, the Chair-
man shall propose one or more candidates for each such
office.
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(2) The offices of Secretary-General and Deputy
Secretary-General shall be incompatible with the exercise
of any political function. Neither the Secretary-General
nor any Deputy Secretary-General may hold any other
employment or engage in any other occupation except with
the approval of the Administrative Council.

(3) During the Secretary-General's absence or in-
ability to act, and (luring any vacancy of the office of
Seeretarv-General, the Deputy Secretary-General shall act
as Secretary-General. If there shall be more than one
Deputy Secretary-General, the Administrative Council shall
determine in advance the order in which they shall act as
Secretary-General.

Article 11
The Secretary-General shall be the legal representa-

tive and the principal officer of the Centre and shall be
responsible for its administration, including the appoint-
ment of staff, in accordance with the provisions of this
Convention and the rules adopted by the Administrative
Council. le shall perform the function of registrar and
shall have the power to authenticate arbitral awards
rendered pursuant to this Convention, and to certify copies
thereof.

SECTIoN 4

The Panels

Article 12
The Panel of Conciliators and the Panel of Arbi-

trators shall each consist of qualified persons, designated
as hereinafter provided, who are willing to serve thereon.

Article 13

(1) Each Contracting State may designate to each
Panel four persons who may but need not be its nationals.

(2) The Chairman may designate ten persons to each
Panel. The persons so designated to a Panel shall each have
a different nationality.
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Article 14

1) Persons designated to serve on the Panels shall
he persons of high ioial charncter and recognized com
petence in the fields of law, commeree, iniistry or finanlce%,
who may he relied upon to exercise independent jndgnet.
Competence in the field of law shall he of particiilar. impor-
tance in the case of persons on the Panel of ArbitrNtors.

(2) The Chairman, in designating persons to sorve
on the Panels, shall in addition pay dne regard t the

importance of assuring representation on the Panels of the
principal legal systems of the world and of the Min forms
of economic activity.

Article 15
(1) Panel menibers shall serve fo renewalle periods

of six years.
(2) In case of death or resignation of a meimher of a

Panel, the authority which designated lie meiber shall
have the right to designate another Ierson to serve for the
remainder of that member's term.

(3) Panel meiwers shall continue in ofNice unt i their
successors have been designated.

Artice 1;
(1) A person may serve on both Panels.
(2) If a person shall have been designated to serve

on the same Panel by more than one ('ont rac'ting State, or
by on(e or more Contracting States and the hairomn, he
shall be deemed to have been designated by the authority
which first designated him or, if one suchi authority is the
State of which he is a national, by that State.

(3) All designations shall he no tified to the SeC're-
tary-General and shall take effect from the date on which
the notification is received.

SECTION 5

Financing the Centre

-A rlicle 17
If the expenditure (it the Centre eannot he met out of

charges for the use of its facilities, or out of othr reei pts,
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the excess shall be borne by Contracting States which are

members of the Bank in proportion to their respective sub-

scriptions to the capital stock of the Bank, and by Contract-

ing States wich are not members of the Bank in accord-

ance with rules adopted by the Administrative Council.

SECTIoN 6

Status, Immunities and Privileges

A rticlc 1?
The Centre shall have full international legal per-

sonality. The legal capacity of the Centre shall include the

capacity
(a) to contract;
(b) to acquire and dispose of movable and innov-

able property;
(c) to institute legal proceedings.

Article 19
To enable the Centre to fulfil its functions, it shall

enjoy in the territories of each Contracting State the in-

munities and privileges set forth in this Section.

Article 20
rlhe Centre, its property and assets shall enjoy ih-

iunity from all legal process, except when the Centre

waives this immunity.

A rticle 21
The Chairman, the members of the Administrative

Council, persons acting as conciliators or arbitrators or
members of a Committee appointed pursuant to paragraph
(3) of Article 52, and the officers and employees of the

Secretariat
(a) shall enjoy immunity from legal process with

res pect to acts perforiled by them in the exercise of their
functions, except wyhien the Centre waives this iniinity ;

(b) not iing local nationals, shall enjoy the same
miniunities from ininigration restrictions, alien registra-

tion requirements and national service obligations, the same
facilities as regards exchange restrictions and the same
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treatment in respect of travelling facilities as are accorded
by Contracting Sitates to the representatives, officials and
eniployees of compiarable rank of other Contracting States.

Article 22
The provisions of Article 21 shall apply to persons

appearing in roceedings under this Convention as parties,
agents, counsel, advocates, witnesses or experts; provided,
however, that sub-paragraph (b) thereof shall apply only
in connection with their travel to and fron, and their stay
at, the plaNe where the proceedings are held.

Article 23
(1) The archives of the Centre shall be inviolable,

wherever they may be.
(2) With regard to its official eonmunications, the

Centre shall he accorded by each Contracting State treat-
nent not less favourable than that accordel to otlier inter-
national organizations.

Article 24
(1) The Centre, its assets, property and income, and

its operations and transactions authorized by this Conven-
tion shall be exempt fromi all taxation and customs (ities.
The Centre shall also he exempt from liability for the col-
lection or payment of any taxes or customs duties.

(2) Except in the case of local nationals. no tax shall
be levied on or in respect of expense allowances paid by the
Centre to the Chairman or members of the Administrative
Council, or on or in respect of salaries, expense 'Iallowances
or oilier emoluments paid by the Centre to officials or em-
ployees of the Secretariat.

(3) No tax shall he levied on or in respect of fees or
expense allowances received by persons actinig as concili-
ators, or arbitrators, or members of a Conmittee appointed
pursuant to paragraph (3) of Article 52, i proceedings
under this Comvention, if the sole jurisdictional basis for
such lax is the location of the Centre or the place where
such proceedings are conducted or the place hiere such fees
or allowances are paid.
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CHAPTER II

Jurisdiction of the Centre

Article 25
(1) The jurisdiction of the Centre shall extend to

any legal dispute arising directly out of an investment,
between a Contracting State (or any constituent subdivision
or agency of a Contracting State designated to the Centre
by that State) and a national of another Contracting State,
which the parties to the dispute consent in writing to sub-
mit to the Centre. When the parties have given their con-
sent, no party may withdraw its consent unilaterally.

(2) "National of another Contracting State" means:
(a) any natural person who had the nationality of a

Contracting State other than the State party to
the dispute on the date on which the parties con-
sented to submit such dispute to conciliation or
arbitration as well as on the date on which the
request was registered pursuant to paragraph
(3) of Article 28 or paragraph (3) of Article 36,
but does not include any person who on either
date also had the nationality of the Contracting
State party to the dispute; and

(h) any juridical person which had the nationality of
a Contracting State other than the State party
to the dispute on the date on which the parties
consented to submit such dispuite to conciliation
or arbitration and any ,juridical person which
had the nationality of the Contracting State

party to the (1s)ute on that date and which,
heeause of foreign control, the parties have
agreed should be treated as a national of another
Contracting State for the purposes of this
Convention.

(3) Consent by a constituent subdivision or agency
of a Contracting State shall require the approval of that
State unless that State notifies the Centre that no such
approval is required.
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(4) Any Contracting State may, at the time of ratifi-
cation, acceptance or a proval of this Convention or at any
time thereafter, notify the Centre of the class or classes of
disputes which it would or would not consider sul)nit ti ng to
the jurisdiction of the Centre. The Seeretary-General shall
fortiwith transmit such notification to all Contracting
States. Such notification shall not constitute the consent
required by paragraph (1).

A rticle 26

Consent of the parties to arbitration under this Con-
vention shall, unless otherwise stated, be deemed coiselt to
such arbitration to the exclusion of any other remedy. A
Contracting State may require the exhaustion of local ad-
ministrative or Judicial remedies as a condition of its
consent to arbitration under this Convention.

Article 27
(1) No Contracting State shall give (diplomatic pro-

teetion or bring an international claim in respect of a dis-
pute which one of its nationals and another Contracting
State shall have consented to submit or shall have submitted
to arbitration under this Convention, unless such other
Contracting State shall have failed to abide by and complNy
with the award rendered in such dispute.

(2) Diplomatic protection, for the purposes of para-
graph (1), shall not include informal diplomatic exchanges
for the sole purpose of facilitating a settlement of the
dispute.

CHAPTER III

Conciliation

SECTIoN 1

Request for Conciliation

Article 28

(1) Any Contracting State or any national of a Con-
tracting State wishing to institute conciliation proceedings
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shall address a request to that effect in writing to the
Secretary-General who shall send a copy of the request to
the other party.

(2) The request shall contain information concern-
ing the issues in dispute, the identity of the parties and
their consent to conciliation in accordance with the rules of
procedure for the institution of conciliation and arbitration
proceedings.

(3) The Secretary-General shall register the request
unless he finds, on the basis of the information coinained
in the request, that the dispute is manifestly outside the

jurisdiction of the Centre. lIe siall forthwith notify the
parties of registration or refusal to register.

SECTION 2
Constitution of the Conciliation Commission

A rticle 29

1) The Conciliation Coninission (hereinafter called
the Conunission) shal I be constituted as soon as possible
after registration of a request pursuant to Article 28.

(2) (a) The Coninission shall consist of a sole con-
ciliator or any uneven nunber of conciliators appointed as
the parties shall agree.

(b) Where the parties do not agree upon the
number of conciliatois and the method of their appoint-
mient, the (ommissiou shall consist of three coiciliators,
one conclliator appointed by each party and the third, who
shall he the president of the (Coimmissin, appoiited by
agreement of the parties.

Article 370
If the COnnnission shall not hve been constituted

with i 90 days after notice of regisrationi of the request
has ecn (lispa(thed by the c'r etary-Geeral in accordance
With the provisions of paragral (3) of Artile 24, or such
other periO as the parti(s may agree, the Chairman shall,
at the request of eithr paity anl after consulting boti

parties as far as possible, appoint the conciilialor or coni-
ciliators not yet appointed.
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Article 31
(1) Conciliators may be appointed from outside the

Panel of Conciliators, except in the case of appointments
pursuant to Article 30.

(2) Conciliators appointed from outside the Panel of
Conciliators shall possess the qualities stated in paragraph
(1) of Article 14.

SECTTON 3
Conciliation Proceedings

Article 32
(1) The Commission shall be the judge of its own

competence.
(2) Any objection by a party to the dispute that that

dispute is not within the jurisdiction of the Centre, or for
other reasons is not within the competence of the Connis-
sion, shall be considered by the Commission which shall
deternine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.

Article 33
Any conciliation proceeding shall be conducted in

accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the Con-
ciliation Rules in effect on the date on which the parties
consented to conciliation. If any question of procedure
arises which is not covered by this Section or the Concilia-
tion Rules or any rules agreed by the parties, the Conunis-
sion shall decide the question.

Article 34
(1) It shall be the duty of the Conunission to clarify

the issues in (ispute between the parties and to endeavour
to bring about agreement between them upon mutually
acce)table terms. To that end, the Commission may at any
stage of the proceedings and from time to time recommend
terms of settlement to the parties. The parties shall coop-
erate in good faith with the Commission in order to enable
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the (nlission to irry out its fhn'tions, and shall give

their most serious onslderation to its reolonndations.

(2) ir the pairties reach agreement, the Nonunission

shall draw up1 l, report noting th issues in] dispute and

recording that the parties have reneld ariemeLt. If, at

any stage of the proeelings, it appears to the ominuission

that there is no lilihood Wor agreemnt hetween the plarties,
it shall close the prooeelings and shall draw up a report

notilg2 the sibmdission (df the dispute an1d reeordingma the fail-

ure of the parties to rna'h agrement. II one part f ails

to appear or participate in the pro'eedings, the Conlission

shaH close the pro4eedings and shall draw up a report not-

ing that party's f alnme to appear or palrtici)ate.

Art Hle 1:5
lExeept as the larties to the dispute shall otherwise

agre, n(iThr parIty a a coneliation proeeding shal be
entitled in any other proceeding, whet4her hefore aroitrators

or in a court of btw or othrwise, 1o invole( or rely on any

views expressid or statements or admiissions or offers of

settlement m1ade by the ther pa r t y in the conciliation pro-
ceedigs, or the report or ainy reeom1mendations made by
the (Conumission.

CHAPTER IV

Arbitration

SECTTON 1
Request for Arbitration

A rtele 36

(1 Any (Omtret ing State or any national of a Con-
trncting State wishing to institlte arbitration proceedings
shall a(dess a re plest to tiat effect in writing to the
Sere rta r-G en eral who shall send a copy of the request to
the other party.
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(2) The request shall contain information concern-
ing the issues in dispute, the identity of the parties and
their consent to arbitration in accordance with the rules of
procedure for the institution of conciliation and arbitration
proceedings.

(3) The Secretary-General shall register the request
unless he finds, on the basis of the information contained
in the request, that the dispute is manifestly outside the
jurisdiction of the Centre. He shall forthwith notify the
parties of registration or refusal to register.

SECTIoN 2

Constitution of the Tribunal

Article 37
(1) The Arbitral Tribunal (hereinafter called the

Tribunal) shall be constituted as soon as possible after
registration of a request pursuant to Article 36.

(2) (a) The Tribunal shall consist of a sole arbi-
trator or any uneven number of arbitrators appointed as
the parties shall agree.

(b) Where the parties do not agree upon the
number of arbitrators and the method of their appointment,
the Tribunal shall consist of three arbitrators, one arbitra-
tor appointed by each party and the thiird, who shall he the
president of the Tribunal, appointed by agreement of the
parties.

Article ;s
If the Tribunal shall not have been constituted within

90 days after notice of registration of the requaest has been
dispatched by th Seer tary-(eeai in accordane with
paragraph (3) of A rticle 136, or such otiher per'iod aS the
parties may agree, the Chaiiman shall, at the request of
either pa rty and after consulting o0,t parties as far as
possible, appoint the arbitrator or arbitrators not vet
appointed. Arhitrator) s app oinIted by t he (' Chairiman pur-
suant to this Article shall not be nationaIls of the Contract-
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ing State party to the dispute or of the Contracting State
whose national is a party to the dispute.

A rice 19
(1) The majority of the arbitrators shall be nationals

of States other than the Contracting State party to the
disipute an( the Contracting State whose national is a pariy
to the dispute; provided, however, that the foregoing pro-
visions of this Article shall not apply if the sole arbitrator
or each individual member of the Tribunal has been
appointel by agreement of the parties.

A ice 40
(1 ) A rhitrators may be appointed from outside the

Panel of Arbitrators, except in the case of appointments by
the (hirman pursuant to Article 38.

(2) -Arbitrators appointed from outside the Panel
of Arbitraors shall possess the qualities stated in para-
graph (1) of Article 14.

SECTTON 3

Powers and Functions of the Tribunal

Ar Wle 41
(1) The Tribunal shall be the judge of its own

Competence.
(2) Any objection by a party to the dispute that that

dispute is not within the jurislictin of the Centre or for
other reasons is not within the competence of the Tribunal,
shall be consideired by the Tribunal which shall determine
whether to deal with it as a preliminary question or to join
it to the merits of the dispute.

Arlice 42
(1) The Tribunal shall decide a dispute in accord-

anee with such rules of law as may he agreed by the parties.
In the absene of such agreemnt, the Tribunal shall apply
the law of the Contracting State party to the dispute (in-
eludin its rules on the conflict of laws) and such rules of
international law as may be applicable.
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(2) The Tribunal may not bring in a finding of non
liquet on the ground of silence or obscurity of the law.

(3) The provisions of paragraphs (1) and (2) shall
not prejudice the power of the Tribunal to decide a dispute
ex acquo et bono if the parties so agree.

Article 43
Except as the parties otherwise agree, the Tribunal

may, if it deems it necessary at any stage of the proceedings,
(a) call upon the parties to produce documents or

other evidence, and
(b) visit the scene connected with the dispute, and

conduct such inquiries there as it may deem
appropriate.

Article 44
Any arbitration proceeding shall be conducted in

accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the
Arbitration Rules in effect on the date on which the parties
consented to arbitration. If any question of procedure
arises which is not covered by this Section or the Arbitra-
tion Rules or any rules agreed by the parties, the Tribunal
shall decide the question.

Article 45
(1) Failure of a party to appear or to present his

case shall not he deened an admission of the other party's
assertions.

(2) If a party fails to appear or to present his case
at any stage of the proceedings the other party may request
the Tribunal to deal with the Iestions submitted to it and
to render an award. Before rendering an award, the Tri-
bunal shall notify, and grant a priod of grae to, the party
failing to appear or to present its case, unless it is satisfiel
that that party does 1nt intend to do so.

Art ice 46

Except as the parties otherwise agree, the Tribnnal
shall, if requested by a party, determine any incidental or
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additional claims or cointer-claims arising directly out of
the subject-matter of the dispute provided that they are
within the scope of the consent of the parties and are other-
wise within the jurisdiction of the Centre.

Article 47
Except as the parties otherwise agree, the Tribunal

may, if it considers that the circumstances so require, rec-
ominnd any provisional measures which should be taken
to preserve the respective rights of either party.

SECTION 4

The Award

Article 48

(1 ) The Tribunal shall decide questions by a major-
ity of the votes of all its members.

(2) The award of the Tribunal shall be in writing
and shall be signed by the members of the Tribunal who
voted for it.

(3) The award shall deal with every question sub-
mitted to the Tribunal, and shall state the reasons upon
which it is based.

(4) Any member of the Tribunal mayv attach his
individual opinion to the award, whether he dissents from
the majority or not, or a statement of his dissent.

(5) The centre shall not publish the award without
the consent of the parties.

Article 49
(1) The Secretary-General shall promptly dispatch

certified copies of the award to thlie part ies. The award shall
be doeined to have been rendered on t he date on whi c t he
certified copies wer dispatched.

(2) Tle Tribunal upon the rieqiest of a party made
within 45 days after the date on which the award was ren-
dered may after notice t tohe other party decide any ques-
tion which it had omitted to decido in IIe award, and shall
rectify any clerical, arithmetical or similar error in the
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award. Its decision shall become part of the award and
shall be notified to the parties in the same manner as the
award. The periods of tnie provided for under paragraph
(2) of Article 51 and paragraph (2) of Article 52 shall
run from the date on which the decision was rendered.

SECTION 5

Interpretation, Revision and Annulment of the Award

Article 50
(1) If any dispute shall arise between the parties

as to the meaning or scope of an award, either party may
request interpretation of the award by an application in
writing addressed to the Secretary-General.

(2) The request shall, if possible, be submitted to
the Tribunal which rendered the award. If this shall not
be possible, a new Tribunal shall be constituted in accord-
ance with Section 2 of this Chapter. The Tribunal may, if
it considers that the circumstances so require, stay enforce-
ment of the award pending its decision.

Article 51
(1) Either party may request revision of the award

by an application in writing addressed to the Secretary-
General on the ground of discovery of some fact of such a
nature as decisively to affect the award, provided that
when the award was rendered that fact was unknown to the
Tribunal and to the applicant and that the applicant's
ignorance of that fact was not due to negligence.

(2) The application shall be made within 90 days
after the discovery of such fact and in any event within
three years after the date on which the award was rendered.

() The request shall, if possible, he submitted to
the Tribunal which rendered the award. If this shall not be
possible, a new Tribunal shall he constituted in accordance
with Section 2 of this Chapter.

(4) The Tribunal may, if it considers that the cir-
custances so requirc, stay enforceient of the award
pendintg its decision. If the applicant requests a stay of
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enforement of the award in his application, enforcement
shall he stayed provisionally until the Tribunal rules on
such request.

Articlc 52
(1) Either party may request annulment of the

award by an application in writing addressed to the Secre-
tary-General on one or more of the following grounds:

(a) that the Tribunal was not properly constituted;
(b) that the Tribunal has manifestly exceeded its

powers;
(c) that there was corruption on the part of a mem-

her of the Tribunal;
(d) that there has been a serious departure from a

fundamental rule of procedure; or
(e) that the award has failed to state the reasons on

which it is based.
(2) The application shall he made within 120 days

after the date on which the award was rendered except that
when annulment is requested on the ground of corruption
such application shall be made within 120 days alfter dis-
covery of the corruption and in any event within three years
after the date on which the award was rendered.

(3) On receipt of the request the Chairman shall
forthiwith ap)oint from the Panel of Arhitrators an ad ioc
Comittee of thiee pe rsons. None of the utemn rs of the
Conutnittee shall have been a member of the Tribunal which
rendered the award, shall be of the samne nationality as any
such mtemnber, shall he a national of the State party to the
dispute or of the State whose national is a pa rty to the dis-
putte, shall have been designated to the Panel o Arbitatols
bY eithor of those States, or shall have acted as a coniiiator
in the same disult. The Conunittee shall have the author-
ity to annul the awnard or any part thereof on any of the
grounds set forti in paragraph (1).

(4) The proisions of Articles 41-45, 4S, 49, 5" and
54, and of (Iapters Vi and II shall apply mu/ati

u/anaml to proceedings before the Committee.
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(5) The Committee may, if it considers that the lcir-
cumstances so require, stay enforcement of the award
pending its decision. If the applicant requests a stay of
enforcement of the award in his application, enorcenment
shall lie stayed provisionally until the Conunittee rules on
such request.

(6) If the award is annulled the dispute shall, at the
request of either party, he submitted to a new Tribunal con-
stituted in accordance with Section 2 of this Chapter.

SECTION 6
Recognition and Enforcement of the Award

Article 53
(1) The award shall he binding on the parties and

shall not be subject to any appeal or to any other remedy
except those provided for in this Convention. Each party
shall abide by and comply with the terms of the award
except to the extent that enforcement shall have been stayed
pursuant to the relevant provisions of this Convention.

(2) For the purposes of this Section, "award" shall
include any decision interlreting, revising or annullinig sch
award pursuant to A rticles 50, 51 or 52.

A rtile 54
(1 Each Contracting State shall recognize an award

rendered pursuant to this Convention as hinding and en-
force the pecuniary obligations intposed by that award
within its territories as if it were a fhia] judgmnt of a
court in that State. A onIracting State with a federal
constitition may enforce such an award in or through its
federal courts and nay provide that such courts shall treat
the award as if it were a final judgment of the courts of a
constituent state.

(2) A palrty seeking recognition or enforcement in
the territories of a Contracting State shalI furnish to a com-
potent court or other authority which such St ate shall have
designateI fo ti s purpose a copy of the award certified Py
the Secretary-General. Ech Contracting State shall notify
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the Seeretary-General of the designation of the competent
court or other authority for this purpose and of any subse-
quent clange in such designation.

(') Exeeution of the award shall he governed by the
laws concerning the execution of judgments in force in the
State in whose territories such execution is sought.

Articlo 55
Nothing in Article 54 shall he construed as derogat-

ing from the law in force in any Contracting State relating
to iutmint\ of that State or of any foreign State from
execution.

CHAPTER V

Replacement and Disqualification of Conciliators
and Arbitrators

Artice 5(;
(I) After a (onunission or a Tribunal has been con-

stituted and proceedings have hegun, its conpiosition shall
remain unchanged; provided, however, that if a conciliator
or an arlitrator should lie, heeome incapacitated, or resign,
the resulting vacancy shall he filled in accordance with the
provisions of Section 2 of Chapter iII or Section 2 of
Chapter IV.

(2) A menmer of a (onunission or Tribnal shall
continue to serve in that capacity notwithstanding that he
shall have (cnsed to be a mener of the Panel.

(:) If a conciliator or arbitrator appointed by a
party shall have resigned without the consent of the (Com-
imission or Tribunal of which he was a member, the Chair-
man shall appoint a person from the appropriate Pane( to
ill the resulting vacancy.

I ricle 57
A party may propose to a Commission or Tribunal

the disqualificatiOn of any of its nmIers on account of any
fact indicating a manifest lack of the qinIitics required by
paragraph (1) of Article 14. A party to arhitration pro-
ceedings may, in addition, propose thet disqualification of
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an arbitrator on the ground that he was ineligible for

appointment to the Tribiual under Section 2 of Chapter
IV.

J rticle 5S
Tlhe decision on any proposal to disqualify a concili-

ator or arbitrator shall be taken by the other mehers of

the Comnission or Tribunal as the ease may be, provided

that where those members are equally diviled, or in the
case of a poposal to disqualify a sole coniliator or arbi-

irotor, or a majority o the concililors or arbitrators,
the Chairman shall take that decision. If it is decided that

the proposal is well-founded the conciliator or arbitrator

to whom the decision relates shall be replaced in accordance

with the provisions of Section 2 of Chapter III or Section 2

of Chapter IV.

CHAPTER VI

Cost of Proceedings

Articl 59
Tihe elarge payable y the parties for lIe use of the

facilities of the Cenre shall he determinied hy the Secr-

tary-elmeral in accordance with the regulations adopted by

the Adminiistrative Council.

Ar1ice 60
(1) Each iiConmission and each Tribunal shall deter-

ine the fees and expenses of its memboers within limits
established from tie to timoe by the A dinistrative Council

and after consultation with the Svecre t ary-G e eral.

(2) Nothing in paragraph (1) of this Article shall

preclude the parties from agreeing in advance with the
Commission or Tribunal concerned upon Ihe fees and

expenses', of its members.

A 11 ice 61

(1) In the case of conciliation lo)eedings the fees
and expenses of members of the Commission as well as the
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charges for the use of the facilities of the Centre, shall be

horne equally by the parties. Each party shall bear any
otier expenses it incurs in connection with the procee(lings.

(2) In the ease of arbitration proceedings the Tri-

hunal shall, except as the parties otherwise agree, assess

the expenses incurred by the parties in connection with the

proceedings, and shall decide how and by whom those ex-

penses, the fees and expenses of the members of the Tri-

hunal and the charges for the use of the facilities of the

Centre shall be paid. Sueh decision shall form part of the

award.

CHAPTER VII

Place of Proceedings

Articlc 62
Conciliation and arbitration proceediiigs shall be

held at the seat of the Centre except as hereinafter
provided.

Article 63
Conciliation and arbitration proceedings may be

held, if the parties so agree,
(a) at the seat of the Permanent Court of Arbitra-

tion or of any other appropriate institution, whether pri-

vate or public, with which the Centre may make arrange-
men ts for that purpose; or

(b) at any other place approved by the Commission
or Tribunal after consultation with the Secretary-General.

CHAPTER VIII

Disputes between Contracting States

Article 64
Any dispute arising between Contracting States con-

cerning the interpretation or application of this Conven-
tioln which is not settled by negotiation shall be referred
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to the International Court of Justice by the application of
any party to such dispute, unless the States concerned
agree to another method of settlement.

CHAPTER IX

Amendment
Artioc 651

Any Contracting State may propose amendlment of
this Convention. The text of a proposed aenem I shall
he conmunieated to the Secretary-General not less thn
9) days prior to the meeting of the Administrat ive unil
at which such anmendmnent is to be considered and shall
forthwith he transnitted by hin to all the members of the
Administrative Council.

A rtice 66
(1 ) Tf the Administrative Council shall so deelde h1 v

a majority of two-thirds of its m1embers, the prolpo 1
ariendinent shall be circulated to all Contrateing States for
ratification, aceptance or apploval. Eahd aneindiment shal
enter into force 3) days after dispatch hy the depositars of
this Convention of a notrification to Contracting Riaw hat
ill Contracting States have ratified, accepted or approved
the anondmnent.

(2) No anendnent shall affect the rights and obliga-
tions under this Convention of any Contracting State or of
any of its constifnent subdivisins or agoreies(, r o an
national of sneh Stale arising out of consent to tie1 1iie-
tion of the COntre given before the date of entry into Oe
of the anlendment.

CHAPTER X

Final Provisions
Artil 67

This Convention shall he open for signat ur i on
bealf of States mwilhes of the Bank. It shall also Ib open
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for signature on behalf of any other State which is a party
to the Statute of the International Court of Justice and
which the Administrative Council, by a vote of two-thirds
of its members, shall have invited to sign the Convention.

Article 68
(1) This Convention shall be subject to ratification,

acceptance or approval 1) the signatory States in accord-
ance with their respective constitutional procedures.

(2) This Convention shall enter into force 30 days
after the date of deposit of the twentieth instrument of
ratification, acceptance or approval. It shall enter into
force for each State which subsequently deposits its instru-
ment of ratification, acceptance or approval 30 days after
the date of such deposit.

Article 69
E'ach Contracting State shall take such legislative or

other measures as may he necessary for making the pro-
visions of this Convention effective in its territories.

Article 70
This Convention shall apply to all territories for

whose international relations a Contracting State is respon-
sible, except those which are excluded by such State by
written notice to the depositary of this Convention either
at the time of ratification, acceptance or approval or sub-
sequently.

Article 71
Any Contracting State may denounce this Convention

by written notice to the depositary of this Convention. The
denunciation shall take effect six months after receipt of
such notice.

Article 72
Notice by a Contracting State pursuant to Articles

70 or 71 shall not affect the rights or oligations under this
Convention of tImat State or of any of its constituent sub-
divisions or agencies or of any national of that State arising
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out of onsent to the juriscltion of the Cn trv givein y (oe

of them before such notice was received by the depositary.

A rie 7;'
Instrumlents, of ratification, accelptance or approval

of this Convelition and of amienmllllents thereto siill be

deposite(d with the Bhankii which shall aet as till' deposi;tary
of this (Onvenition. Ie depositary shall transint crtifid

(opies5 of this Convelion to States 1membrs or the i ank

and to any other State invite( to sign the Convention,

Article 74
The depositary shall register this Convention with

the Secreiariat of he Unit( Nations in awcortinee \ith
Article 102 of the Charter of the United Natinon and the
Reglations thiereunder alopte(d by the General Asseibl.

Ar tile 75
The lepositary shall notify all sigliatory States of

the following:
(a) signatures in ccor(lance with Ariile 67:

() deposits of inst rum11(ents ( of ratificntion, a(ept-

alice and1(t appvial in acodian wit h Atih 73;
(c) the date oi which this Conventi n entrs into

force in accorlance with Article GS;
(d) exclusions from territorial appliehtion pisuant

to A rticle 70;
(e) the (ate on which any am endment of this Con-

vention enters into force in a4coance with

Article 66 and
(f) lenunciations in accordance with Article 71.
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CONVENTION POUR LE REGLEMENT DES DIFFERENDS

RELATIFS AUX INVESTISSEMENTS ENTRE ETATS

ET RESSORTISSANTS D'AUTRES ETATS

PREAMBULE

Les Etats contractants

Considdrant la necessite de la coopdration interna-
tionale pour le d6veloppelment sconomique, et le role jou6
dans ce doinaine par les investissements priv6s internatio-
naux;

Ayant prdsent a l'esprit que des diff6rends peuvent
surgi r a toute spoque an sujet de tels investissenients entre
Etats contractants et ressortissants ('autres Etats con-
tractants;

Reconnaissant que si ces diff6rends doivent normale-
ment fair 'objet de recours aux instances internes, des
imodes, de regleient internationaux de ces differends peu-
vent tre appropri6s dans certains cas;

Attachant une importance particuliere Li la cr6ation de
m6ecanismes pour la conciliation et l'arbitrage interna-
tionaux auxqutels les Etats contractants et les ressortis-
sants d'autres [tats coitractants puissent, s'ils le desirent,
souliettre leurs di fflrends;

Ddsirant Istablir ces m6ecanisies sous les auspices de
la Banque Internationale. pour Ia Reconstruction et le
)6veloppeient;

Reconnaissant que le conisentement tmituel des par-
ties do soumettre ces dlilfftrends a Ia conciliation om a l'ar-
hit rage, (n a \'ant recourts aulxdits m16eanisilles, conistitue
till accord ayaint for ce obligatoire quiti exige en particul ier
qule touite reconnu andationl des conciliateur11s soit dnmllent
prise enl considration et qulte touite sentence arbitrale soit
exocut6e; et

Ddclarant qu 'aucutn 1Etat contractant, par le seil fait
de sa rati fientiotn acceptationt oil approlbation de la prtsente
Conivefltion et sails soil conseltetent, ite sera rnpute avoir
issm alIcune0 obligation de rcori aI la conciliation on
a l'arbitrage, en aueit ias paritcoulier,

Sont convenus de ce qui suit:
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CHAPITRE I

Le Centre International Pour le Reglement des Diff6rends
Relatifs aux Investissements

SECTboN 1

Cr6ation et Organisation

Ar vicie 1
1 11 est institue, en vertu d In la psente (%voen-

tion, m Centre International pour le Rglenint de s )if'

f(rends Re latifts aux InvostslSis nts ( ei-apris dommnO le

Contre).
(2) L'objet u Centre est d'offrir des mXons de

conieiliation ot d'arbitrage Iour r6gIer les difofends relatifs

aux invelissemients o)posiit des tais contractanfts ('I ds

res(sortissants d'atires ('Etats cont rac tailts, confowimInmenti

aux dispositions do lIa presonte (onvention.

Article 2?
Le sie uCntre est eel ni de In Binque intfrna-

tionale pou ia ReconistruLcioln et 1e D6Vlo'()ppiIiiont (ei-

apros d6nomn6e Ia Banque). Le sAgoe pout ire tranisf6
en tO autre lieu pair deision dCOnsoil Aduinistratil

1rise a la majorit6 des deux tiors do sos imemres.

A 0!icle I

Le Cntre se como (d'm (onseil Administratif et
d'un Secretariat Il tient ie liste de coneiliateurs et ine

liste d'arbitres.

SeoN 2

Du Conseil Administratif

Articl 4
1) Le (onseil Administratif conprend un repr1-

sentant do (ha Iqle Etat contractant. Un suppmleant pt
agir on qialit6 de repr6sontant si l titlaire est absent

d ume r6union ou empdehl.
(2) Sauf dsignation Iiffronte, le gouverneur et le

gouverneur supl6ma Wt Banque nonliis par 'Etat
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contractant remplissent de plein diroit les fonctions respec-
tives de repr6sentant et de suppldant.

Article 5
Le Pr sident de la Banque est de plein droit Pr6si-

dent du Conseil Administratif (ci-apres denomimn le Pr6si-
dent) sans avoir le diroit de vote. S'il est absent ou empch6
ou si ]a presidence de la Banque est vacante, la personne
qui le remplace h la Banque fait fonction de Prisident du
Conseil Administratif.

Article 6
(I) Sans pr.judice des attributions qui Ili sont

d6volues par les auitres dispositions de la pr6sente Conven-
tion, le Conseil Adininistratif:

(a) adopte le reglement administratif et le reglement
financier du Centre;

(b) adopte le re-glement de proc6dure relatif h
l'introduction des instances de conciliation et
d'arbitrage;

(c) adopte les reglements de proc6dure relatifs aux
instances de conciliation et d'arbitrage (ci-
apres d6nonun6s le Reglenent de Conciliation
et le Rglenent d'Arbitrage)

(d) approuve tous arrangements avec la Banque en
vue de l'utilisation de ses locaux et de ses ser-
vices administratifs;

(e) dtermine b-s conditions d'emploi du Secrtaire
G(n6ral et des Secr taires G6n6iaux Adjoints;

(f) adopte le budget annuel des recettes et d6penses
du Centre;

(g) approuve le rapport annuel sur les activit6s du
Centre.

Les decisions visses aux alinsas (a), (h), (e) et (f)
ci-dessus sont prises a la lajorit6 des deux tiers des meni-
bres du Conseil Administratif.

(2) Le Conseil Administratif peut constituer toute
conunission qlu'il estime n6ecessaire.
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(3) Le Conseil Administratif exevre egalement tou-
tes autres attributions qu'il ostime neoessaires I la mise e0 n
ouvro des dispositions de la pr6sente Convention.

A rtilS 7
(1) Le Conseil Administratif tiont une session

annuellto t toute autre session qui aura te soit d ooide 'par

le Conseil, soit conwvoque par le Pr6sident, soit coinvoule

par le Seer(ltaire enal sur la domande de (ing memibrs

ot du quart (des membes du C(onsoil.

(2) (haque mmhre du Conseil Administratif dis-
pose d'u ne vox et, sauf1. exception )r6vue par Ia pr'Sento

Cnvention, tout loes psti jolns soumise s al Conseil sont

r tsolues a Ia majoi0t6 des voix exprim1100s.

(3) Dans toutes ls sessions dui Conseit Adininis-
tratif, le quomi est In moitis de ses miemrs plus un.

(4) Lo Consoil Administratil peut adopter a Ia
majorit des deux tiers do ses imelbres une proledure

antorisant lo Prsident a demander an Conseil uIn vote par
correspondanlo. Ce vote ne sera coinsidere conmne valable

que si la majorit des mtemtbros du Conseil y ont pris part
dans les delnis impartis par ladito proe6dure.

Article 8

UeS rfmhtions do tmembres du Consei] Aniministratif
et d Prsident ne sont pas rQmundres par to CAntre.

SeTeoN 3

Du Secr6tariat

oul phusieulrs- (;e-irs ,nraux Adjois et lp personnel.

A rtilp lo

(1) Le eMrtaire G6n6ral et les Seerctairt s (And-
raix Adjoints s'ont (tis, sur pr"Seitatiom d iPr sident par
lo 0=ns0it Administratif a Ia majoritS des deNx ti , ses

mmbmors our une poiido no pouvint exedder t ix ans
sOnt r66hgibl"s LQ r5sident, apres consultation d&s nom)-
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bres (I Conseil Administratif, pr6sente un on plusieurs

candidats pour ch1aque poste.
(2) Los fonetions de Secretaire Gn6ral et de Secr6-

taire Ginral Adjoint sont incomlpatibles avec 1'exercice de

toute fonction politique. Sous r6serve de d6rogation accor-

dee par le (onseil Adininistratif, le Seer6taire (6nsral et

los Secretaires hnraux Adjoints no peuvent occuper
d'autres emIlois ou exercer dautres activit6s profes-

sionnelles.

(3) En cas ('absence ou dI'emp ehement dn Secr6-

taire Gnsral ou si le posto est vacant, le Secritaire MIn6al

Adjoint remplit los fonctions de Secr6taire C6n6ral. S'il

existe plusieurs Secrtaires (6nnraux Adjoints, le Conseil

Administratif diterinie a l'avanc1e 'ordre dans lequel ils
seront appeles a remplir lesdites fonctions.

Article ii

Le Secretaire G6ndral repr6sente 16galement le Cen-
tre, il le dirige et est responsable de son administration, y
compris le recrutement du personnel, conformoment aux
dispositions de la presen te Convention et aux regloients
adoptss par le Conseil Administratif. Il reinplit In fonction
de greffier ot a le pouvoir d'a uthentifier los sentences arbi-
trales rend1ues en vertu de In pr6sente Convention et d'on

certifier copie.

SECTION 4

Des Listes

A rticle 12
La liste de conciliateurs et la liste d'arbitres sont

comiiipos6es de persnnes (unalifies, design6es cm01111me il est
(lit ci-dessous et acceptant de figurer sur cs listes.

A)rticle 13
(1) Chamqie Etat (ontraetant ieut d6signer pour

figrearsur caque liste quatre personns (ni ne sont pas
nlceossai rol ent ses reossortissants.

(2) Le President peut designer dix personnes pour



32

figurer sur cliaque liste. Les persneos ainsi d6signees sur

une ime liste doivent toutes itre de nationalit6 diff6rente.

Aicle0C 14
(1) Les personnes d6signoes pour figurer sur les

li stes doiven jouir d'une haute coni dration mrae, etre

d'une (omptence reconnue en minn I ire juridique, (01111ner-

eiale, industielle on financiare et offir toute garantie
d'indendance dans l'eercice do 1eurs foCtions. In om-

ptewce on m1ati re juridique des personnes designles pour
la lisle d'arbitres est partieuli remenii imiportaneo.

(2) Le Pr6sident, dans ses dAsignations, tient compte

en outre de lintortt quA i s'aae a C M A r 11pr6sne Sur Ces
lisles les prinipaux systeimes juridiues dui monde et les

princi pux secteurs de laetivit6 6eonomiqie.

11rticl 1,3
(1) Les d6signaions sont faites pour des psriodes

de Six ans renouvelables.
(2) En cas de d(ees ou de (mission d'une personne

figurant sur l'u1'ne oul litre lisle, l1autorit ayant nonMn
'ette personne leut disigner un reir plaint pour la dured
(du imandat restant i courir.

(3) Les personeics portes Sur les listes continuent
d'y figuror jusqu'a d6signation de leur successeur.

Aricle 16
(1) Uine mine personne peut figurer sur les deux

listes.
(2) Si iine personne est d6sign6e pour figurer sur

une mi)me liste par plusieurs Etats contractants, ou par un
ou plusieurs d'entre eux et par le Pr-(sident, elle sera
eenske l'avoir ste par l'autorik (ii 1'aura d6signoe la
pIribre; toutefois si cette personne est le ressortissant
d'un Etat ayant particip6 a sa d6signation, ele sera rpute
aO Cir' ote designe par ledit Etat.

(3) Toutes les d6signations sont notifi6es an Seers-
i:ro Wndral et prenimt effet a comtpter de la (late de

rielption de la notification.
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SECTIoN 5

Du Financement du Centre

ArM 17

Si les dopenses do fonctionnemint du eino tre pou-
veut ^tre couvertes par les redevanees pay6es pour utilisa-
tion de ses services ou ar (d'autros sources do revenus,
1'e xeodent sora suppor ipr les Etats contractants mom-
brs Sde la Banque pro por1tionell11ent at 1 Ott lour souscription

an oapital de cele-i ot par los Etats qui it sont pas m-
bires de la Banque enform6enent aux reglomntls adopt6s
par le Couiseil Administratif.

SECTION 6

Statut, Immunitbs et Privileges

A1rtile 1s

Lo Centro a la ploine personalito ju ridiquo interna-
ionole. I a, entre outres, capacit:

(a) do contraeter;

(b) d'acqug1rir des bienis meulles t immneubles et
d ('n disposer;

(e) 'ester on justice.

A rticle 19

A fitn (1 pouvoi repliir ses( oetions, le (entrejouit,

sir le territoire de altiu Etat contractant, des imutAs
t des 1pivilAges d6finis A la prsento Section.

Ar t ie 20
Le Centre, ses iens et ses avoirs, no peuvent faire

I 'objet 'ancuine action judiciaire, sauf s'il renonce zi eette

immunit6

A a ie a1

Le Prsident, les membres dii Conseil Administratif,
le wprsonnes agissant en qualit6 de conciliateurs, d'arbi-

tres on de imembres du Comit6 prsvu h I'Article 52, alin6a
(8), et les fontioinaires et emlloys du Seer6taiat:

(a) n1e peuvent faire l'objet do poursuites en raisoni
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d'actes accomplis par eux dans l'exercice de leurs fonctions,
sauf si le Centre love cette immunit6;

(b) b6n6ficient, quand ils ne sont pas ressortissants
de I'Etat on ils exercent leurs fonctions, des mmnieS ls imllu-
nit6s en matire d'immigration, d'enregistrement des
6trangers, d'obligations militaires ou de prestations ana-
logues o des memes facilitss en natiore de change et de
d6placements, qu( 1 clles accordes par les Etats contrac-
tants aux repr6sentants, fonetionnaires et employ6s de rang
comparable d'autres Etats contractants.

Article 22
Les dispositions de l'Article 21 s'appliquent aux

persomies participant aux instances qui font I'objet de la
pr6sente Convention en qualits de parties, d'agents, de
conseillers, d'avocats, de t6moins ou d'experls, l'alin6a (b)
ne s'appliquant toutefois qu'a. leurs deplacements et ti leur
sdjour dans le pays oi se d6roile la proc6dure.

Article 23
(1) Les archives du Centre sont inviolables on

(pu'elles se trouvent.
(2) Chaque Etat contractant accorde au Centre pour

ses communications officielles un traitement aussi favorable
(qu1'aux autres institutions internationales.

A rticle 24
(1) Le Centre, ses avoirs, ses biens et ses revenus

ainsi quo sos op6rations autoriseos par la pr6sente Conven-
tion sont exon6res de tous iiipots et droits de douanne. Le
Centre est 6galement exempt de toute obligation relative
an recouvrement on an paiement 'inp6ts on de droits
de douane.

(2) Aucun imp6t n'est pr61ev( sur les indemnit6s
payees par le Centre an President on aux membres du
Conseil AdilinistratifI on sur les trait emijents, (1muoluments
ou autres indennit6s pay6s par le Centre aux f'onction-
naires oi employ6s duII 'Se tariat, saul si los h6nieificiaire0s

sont ressortissants (I pays ot ils exercent leurs fonctions.
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(2) Aucun ipIRt n'est prilevs sir los honoraires on
indeminits ver105 Vlsms xpersonnes agissant ei t ( lito de

conciliateurs, d'arbitres ou de memlbres du omitk prevu a
l'Article 52, alinda (3), dans les instancos qui font I'objet

de lI presonte Convention, si cot imptl n'a d'autre base
juridique (ue le elio on se trouve le Centre, elni on so

d6roule !'instance ou eelui onl sont payss lesdits hoioraires
oil indeomits.

CHAPITRE II

De la Comp6tence du Centre

,Art We 2

( I ) La comp6tenc du Centre 5'tend aux difflirnds
d'ordre juridique entre un E1tat contractanit (ouI tell( collec-

tiviN 1pulique ou It] tel 0organlisie d6polndant de lui qujI'il
dxigl a ontrNO) et IV ressorlissant (1tn alt re Vtat eon-
Sitalt (i sont on relaton diret avec un i invest issmunt

ot que l(s parties ont emsenti pair brit a mnettre au
Contre. Lorsque les parties mlt donne leur consenIltellt,

aulcune d'elles ne(' pout le rotirer un ilatralenlllt.
(2) "Ressortissant d'un autre Etat contractant"

signifie:
(a) toulte personne plysi p e I possde la ati Mona-

Uit d'u-n TEtat contractant autre que l'Etat partie
an diff6rond a a date ai laquolle les parties ont

consenti a souiettre le diffrend A ]a eoncila-
tion on a 1'arbitrage ainsi qu',l Ia (late it Iaquelle

la requite a 6td enregistriv conformmnit a
l'Article 28, alinda () oui a lArticle 3(6, alin6a
(3), A 1'exclusion de tote personne eli, a l'uno
oul I l'aitre do cos dates, possede eoalnent a
ationalit10 de ltat (nt ractant partie al

diff6rend;
(b) tote personne morale qui possode Il nationalito

d'un Etat conwtratant autre que I'Etat pIarit all
diflremd a la date a laqunelle los parties ont
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consenti h sonmettre le diff4rend a la conciliation

on a l'arbitrage et toute personne morale qui
possede ]a nationalit6 de I'Etat contractant

partie au diff6rend a la mnkme date et que les
parties sont convenues, aux fins de la pr6sente

Convention, de consid6rer conine ressortissant
d'un autre Etat contractant en raison du con-
tr~le exerc6 sur elle par des int6rts 6trangers.

(3) Le consentemient d'une collectivit6 publique ou
d'un organisme d6pendant d'un Etat contractant ne pent
tre donn6 qu'apres approbation par ledit Etat, sauf si

celui-ci indique an Centre que cette approbation n'est pas
n6cessaire.

(4) Tout Etat contractant peut, lors de la ratifica-
tion on lors de son acceptation ou approbation de la Con-
vention ou a toute date ultdrieure, faire connaitre an Centre

la ou les categories de diff6rends ('il considdrerait cOmme

pouvant tre soumis ou non a la comp(tence du Centre. Le
Secr6taire ('16n6ral transnet iimI6diateient la notification
a tons les Etats contractants. Ladite notification ne cons-
titue pas le consentement requis aux termes de l'alinda (1).

Article 26
Le consentement des parties h I'arbitrage dans

le cadre de Ia prosente Convention est, sauf stipulation
contraire, consider6 conne impliquant renonciation h
l'exercice de tout autre recours. Connne condition h son
consentement a l'arbitrage dans le cadre de la pr6sente
Convention, un Etat contractant pent exiger que les recours
administratifs on judiciaires internes soient 6puis~s.

Article 27
(1) Aucun Etat contractant n'aecorde la protection

diplonmatique ou ne forimule de revendication internationale
an sujet d'un diff6rend (Iue l'mn de ses ressortissants et un

autre Etat contractant ont consenlt a soumettre ou ont

somnis h I'arbitrage dans le endre de la pr1sente Conven-
tion, sauf1 si 1'autrne Etat contractant ne se con formie pas a
la sentence irendue a l'occasion (u diff6rend.
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(2) Pour l'application de l'alin6a (1), la protection
diplonatique ne vise pas les simples d6narches diploma-
tiques tendant uniquement A faciliter le reglement du
differend.

CHAPITRE III

De la Conciliation

SECTION 1

De la Demande en Conciliation

Ai rticle 28
(1) In E tat contractant ou le ressortissant d'un

E'tat contractanit qui (16sire entamer une proc6dure de con-
ciliation doit adresser par 6ecrit une requnte h eet effet au
Seer6taire Gk6nral, lequel en envoie copie L 1 'autre partie.

(2) La repiete doit contenir des infornations con-
cerniant l'objet du diff rond, l'identit6( des parties et 1(ur
consentemnent a ]a coneiliation conform6ment an rglement
relatif h l'introduction des instances en conciliation ou en
arbitrage.

(3) Le Seet aire, 06iiral doit en registrIter 1la requnfte
sauf s'il estime au vu des informations eontenes dans la
requete que le diff ( rend eXen(e man i festenment la comp6-
tence diu Centre. Il doit innn6diatemiient notifier aix parties
l'enregistrement ou le reflus d'enregistrement.

SECTION 2

De la Constitution de la Commission de Conciliation

Article 29
1) La Commission do conciliation (ei-apras dXnon-

m e a Commission) est constitude (dNs quo possible apres
enregistrement do la req(ute confori6nent i l'Artiele 28.

(2) (a) La Commission se compose ('un concilia-
tour Unique ou d'un nombre impair de conciliateurs nonums
conform6ment . l'accord des parties.
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(b) A d6faut d'accord entre les parties sur le
nombre de conciliateurs et leur nomination, la Commission
cmiprend trois conciliateurs; chaque partie nomine un con-
oiliateur et le troisieme, qui est le pr6sident de la Comnmis-
sion, est nonun6 par accord des parties.

A rlicle :0
Si la Commission n'a pas 6t6 constitu6e dans les 90

jours suivant ]a notification de l'enregistrement de la
requvte par le Secretaire (Gn6ral conformement I I'Article
28, alinea (3) ou dans tout autre d6lai convenu par les
parties, le Pr6sident, A la demande de la partie ]a plus
diligente et, si possible, apres consultation des parties,
nomoe le conciliateur ou les conciliateurs non encore

Article 31
(I) Les conciliateurs peuvent tre pris hors de la

liste des conciliateurs, sauf dans le cas pr6vu A I'Article 30.
(2) Les conciliateurs nornn6s hors de la liste des

conciliateurs doivent poss6der les qualifications pr6vues A
l'Article 14, alinda (1).

SECTION 3

De la Proc6dure devant ]a Commission

Article 3.2
(1) La Commission est juge de sa comp6tence.
(2) Tout d6clinatoire de competence soulev6 par

l'une des parties et fond6 sur le motif que le diff6rend n'est
pas de la competence (Iu Centre ou, pour toute autre raison,
de celle de la Commission doit 6tre examin6 par la Com-
mission qui decide s'il doit 6tre trait6 connne une question
pr6alable ou si son examen doit Stre joint I celui des
questions de fond.

Article 23

Toute proc dure de conciliation est conduite con-
formu6ment aux dispositions de la pr~sente Section et, sauf



39

accord contraire des parties, an Reglement de Conciliation

en vigueur i la date a laquelle elles ont consenti a la con-

ciliation. Si une question de proc6dure non prevue par la

pr6sente Section ou le Reglement de Conciliation on tout

autre reglement adopt6 par les parties se pose, elle est

tranch6e par la Commission.

Article 34
(1) La Commission a pour fonction (1'eclaircir les

points en litige eitre les parties et doit s'efforcer de les

amener a une solution mutuellement acceptable. A cet effet,

la Commission peut a une phase quelconque de la proc dure

et A plusieurs reprises reconnander aux parties les termes

d'un regleinent. Les parties doivent collaborer de bonne

foi avec ]a Coinussion afin de lii permettre de remplir ses

fonctions et doivent tenir le plus grand compte de ses

recommandations.
(2) Si les parties se mettent d'accord, la Commis-

sion r6dige un proces-verbal faisant l'inventaire des points

en litige et prenant acte de l'accord des parties. Si h une

phase quelconque de la )rocedure, la Commission estime

qu'il n'y a aucune possibilit ('accord entre les parties,
elle e18t la proce6dure et dresse un proc's-verbal constatant

que le diff6rend a 6W6 souinis a conciliation et que les parties

n'ont pas abouti a un accord. Si une des parties fait d6faut

ou s'abstient de participer h la lprocedure, la Commission

cl6t la proc6dure et dresse un proces-verbal constatant

qu'une des parties a fait d6faut ou s'est abstenue de par-

ticiper a la proc6dure.

Article 35
Sauf accord contraire des parties, aucune d'elles ne

peut, a l'occasion d'une autre proe6dure se deroulant de-

vant des arbitres, un tribunal ou de toute autre nianiere,
invoquer les opinions exprimes, les d6eclarations on les

offres de reglement faites par l'autre partie au cours de

la procdure non plus que le procas-verbal ou les recom-

mandations de la Connission.
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CHAPITRE IV

De L'Arbitrage

SECTION 1

De ]a Demande d'Arbitrage

Article 36
(1) Un Etat contractant ou le ressortissant d'un

Etat contractant qui d6sire entamer une proce6dure d'arbi-
trage doit adresser par 6erit une requete h cet effet au
Secr6taire G6nral, lequel envoie copie a l'autre partie.

(2) La requte doit contenir des informations con-
cernant 1'objet du differend, l'identit6 des parties et leur
consentement h l'arbitrage conform6ment au Reglement
relatif h l'introduction des instances en conciliation on en
arbitrage.

(3) Le Secr6taire G6ndral doit enregistrer la re-
(ute sauf s'il estime au vu des informations contenues
dans la requte que le diff6rend excede manifestement la
competence du Centre. Il doit imm6diatement notifier aux
parties l'enregistrement on le refus d'enregistrement.

SECTION 2
De la Constitution du Tribunal

Article 37
(1) Le Tribunal arbitral (ci-apres dnonnm le Tri-

bunal) est constitu6 des que possible apres enregistrement
de la requte conform6ment h 1'Article 36.

(2) (a) Le Tribunal se compose d'un arbitre unique
ou d'un nombre impair d'arbitres nonm6s conform6ment
a l'accord des parties.

(b) A d6faut ('accord entre les parties sur le
nombre des arbitres et leur nomination, le Tribunal com-
prend trois arbitres: claue partie nomme un arbitre et le
troisi ie, qui est le pr6sident du Tribunal, est nomm6 par
accor(d des parties.
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A ricle 38
Si le Tribunal n'a pas 66 eonstitu6 dans los 90 jours

stivant Ja notification de 'onregistremnt de la requte par
le Seritaire OWN n ral conformnkment A !'Article 3G, Aina
(3) ou dans tout autre d(lai convonu par los parties, lo
Prsident, a la demnq de de Ia partie la plus diigente Ct, si
possilde, apIrs consultation des parties, nonueI l'arbitre on
los arbitres non eCCore d6signs. Les arbitres nonunos par
le P1r6sident conform ni6m1ent aux dispositions d prOent
Aricle no doivent pas Wtre ressortissants de I'Etat contrae-

tant pattie au differend ou de l'Etat contractant dont I
ressortissant est partie an diff6rend.

A1rtice 39

(1) Les arlitres composant ]a majorits doivent Atre
rossortissants d'Etats autres que l'Etat contractant partie
au diffreNd et qu 11 'Etat (ontractant dont Je ressortissant
est partie an diiffrend; tant enndu nnanmoins que cetto
disposition ne s'applique pas si, d'un comnnum accord, es
Iarties dsigneut 1'arbitre iique ou chacun des inembIres
du Tribunal.

Article 40
(1) Les arbitres pouvent trWe p is hors d la Iiste

des arbitres, sauf an Cas de nomination par le Prsident

pre vu a ]'Article 8S.
(2) Les arbitres nomns hors do la liste des arbitres

doivent possdder los qualifiation pr vues t I 'Articlo 14.
alina (1).

SEC`ioN 3

Des Pouvoirs et des Fonctions du Tribunal

Afrticle 4

(1) Le Tribunal est jugo de sa comptence.
(2) Tout dielinatoire de comp6tence soul e v (6 par

l'e des parties et fond6 sur le motif quo l di f6rid
'est Ipas de la comptenoe du Cenitr on, pour ote au k

raison, de celle du Tribnnal doit Atre examin par le Tri-
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bunal qui d6eide s'il doit tre trait6 cone question
pr6alable on si son examen doit tre joint h celui des
questions de fond.

Article 42
(1) Le Tribunal statue sur le diff6rend conform6-

ment aux regles de droit adopt6es par les parties. Faute
d'accord entre les parties, le Tribunal a))li(ue le droit de
l'Etat coitractant partie au diff6rend-y compris les regles
relatives aux conflits de lois--ainsi que les principes de
droit international en la matiere.

(2) Le Tribunal ne peut refuser de juger sons pre-
texte du silence ou de l'obscurite du droit.

(3) Les dispositions des alin6as precddents ne por-
teat pas atteinte a la facult6 pour le Tribunal, si les parties
en sont ('accord, de statuer ex acqio et bono.

Article 43
Sauf accord contraire des parties, le Tribunal s'il

'e1stime ncessaire, pent h tout moment durant les d6bats:
(a) demander aux parties de produire tous docu-

ments on autres movens de preuve, et
(b) se transporter sur les lieux et y proceder h telles

enquetes qu 'il estime n6ecessaires.

Article 44
Toute proc6dure d'arbitrage est conduite conforme-

ment aux dispositions de la pr6sente Section et, sauf accord
contraire des parties, au Reglement d 'Arbitrage en vigueur
Li la date a laquelle elles ont consenti a l'arbitrage. Si une
question de proce6dure non pr vue par ]a pr6sente Section
ou le Reglement d'Arbitrage on tout autre reglement adopt6
par les parties se pose, elle est tranch6e par le Tribunal.

Article 45

(1) Si l'une des parties fait d6faut ou s'abstient de
faire valoir ses moyens, ele n'est pas pour autant reputde
acquiescer aux pr6tentions de l'autre partie.

(2) Si l'une des parties fait defaut ou s'abstient de
faire valoir ses iovens a tout moment de la procedure,
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1'autre partie peut demander au Tribunal de consid4rer les
chefs de conclusions qui lui sont soumises et de rendre sa
sentence. Le Tribunal doit, en notifiant h la partie d6fail-
lante ]a demande dont il est saisi, accorder h celle-ci un
d6lai de gre avant de rendre sa sentence, h moins qu'il ne
soit convaincu que ladite partie n'a pas l'intention de com-

paraitre on de faire valoir ses movens.

Article 46
Sauf accord contraire des parties, le Tribunal doit,

a la requete le l'une d'elles, statuer sur toutes demandes
incidentes, additionelles ou reconventionnelles se rap-
portant directement h l'ohjet du diff6rend, h condition que
ces demandes soient couvertes par le consenteient des
parties et qu'elles relevent par ailleurs de la comp6tence du
Centre.

Article 47
Sauf accord contraire des parties, le Tribunal peut,

s'il estime que les circonstances l'exigent, recommander
toutes iesures conservatoires propres a sauvegarder les
droits des parties.

Sienx 4

De la Sentence

Artil 48

(1) Le Tribunal statue sur toute question a la

majorit6 des voix.
(2) La sentence est rendue par 6ecrit; elle est sign6e

par les membres dii Tribunal qui se sont prononces en sa
faveur.

(3) La sentence doit repondre h tous les chefs de
conclusions soumises an Tribiual et doit ktre imotiv6e.

(4) Tout membre du Tribunal peut faire joindre a la

sentence soit son oj)iniion partieuliare-qu'il partage on
non I'avis de la majorit-soit la mention de son dissen-
timent.

(5) Le Centre ne publie aucune sentence sans le con-
sentement des parties.
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Article 49
(1) Le Seeritaire G n raI envoie sans dslai aux

parties copies certifies conformes de la sentence. La seln-
tence est r6pute avoir 46 rendue le jour de l'envoi esdites
copies.

(2) Sur requte d'une des parties, ii prssenter dans
les 45 jours de la sentence, le Tribunal pent, apras notifica-
tion ) l'autre partie, statuer sur toute question sur laquelle
il aurait omis de se prononcer clans la sentence et corriger
toute erreur natsrkile contenue (lans Ia sentence. Sa dbei-
sion fait partie intsgrante do la sentence et est notifi'e auix
parties dans les nimes formes (ue ceflle-ei. Los dNlais
prevus a 1'Article 51, alinda (2) et h 1'Article 52, alinda (2)
courent A partir de la date de la d6cision corrospondante.

SECT loN 5

De l'Interpr6tation, de la Rvision et de i'Annulation de la Sentence

Article 50
(1) Tout diffirend qui pourrait s'slever entre les

parties concernant le sons ou la portse de la sentence p
faire I l'objet d'une demiande en inaterrtation ars
par 6erit au Secrtaire GMndral par I'ner ou 'autre des
parties.

(2) La demande est, si possible, soise anu Tribnal
qui a statue. En cas d'impossibilit6, un nouveau Tribunali
est constitus conforim'ment a Ia Section 2 d prnt hapVi-
Ire. Ie Tribunal pult, s'il estime que les Kirconstances
l'exigent, d6cider do suspendre I'ex'eut ion de La seneonce
ju1s(' ce qu 'il se soit prononck sur la demande en
interpr6tation.

(1) Chacune des parties pout deiandor, par scril,
au Secr6taire (ndral la revision de la sentence en raison
do Ia d6eouverte d'un fait nouveau, h onudition qu'avant le
pronoed6 de la sentence ce fait ait 6i( inronu dit ribunal
et do la partie denianderesse et qu'il n ai pas en, de la
part do celle-ci, faute . l'ignorer.
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(2) La denande doit tre introduite dans les 90
jours suivant la decouverte du fait nouveau et, en tout cas,
dans les trois ans suivant le prononc6 de la sentence.

(3) La demande est, si possible, soumise an Tribunal
avant statu6. En cas d'impossibilit6, un nouveau Tribunal
est constitu6 conformi6ment a la Section 2 du pr6sent
Chapitre.

(4) Le Tribunal pent, s'il estime que les circon-
stances l'exigent, d6ecider de suspendre 1'ex6cution de la
sentence jiisqu 'i cc qu'il se soit prononc6 stir ]a deinande
en r6vision. Si, dans sa demande, la partie en cause requiert
qu'il soit sursis h 1'ex6cution de la sentence, l'ex6cution
est provisoirement suspendue jusqu'A ce que le Tribunal ait
statu6 sur ladite requte.

Article 52
(1) Chiacune des parties peut demander, par 6erit,

au Secr6taire G n6ral l'annulation de ]a sentence pour l'un
quelconque des motifs suivants:

(a) vice dans ]a constitution du Tribunal;
(b) exces de pouvoir manifeste du Tribunal;
(c) corruption d'un membre du Tribunal;
(d) inobservation grave d'une regle fondamentale

de proc6dure;
(e) dwfaut de motifs.
(2) Toute demande doit ktre formde dans les cent-

vingt jours suivant le prononc6 de la sentence, sauf si
l'annilation est demuand e pour cause de corruption, auquel
cas ladite demande doit Ctre pr seut6e dans les cent-vingt
jours suivant la d6ecouverte de la corruption et, en tout cas,
dans les trois ans suivant le pronones de la sentence.

(3) Au regu de la demande, le Prasident nomme
innuodiatement parmi les personnes dont les noms figurent
sur la liste des arbitres, un Comit6 ad hoc de trois ineinbres.
Aucun menibre (udit Conit6 ne pent etre cloisi parmni les
menibres dii Tiibimal ayant rendu ]a sentence, ni poss6der
la l Ime nationali]t iql uim des membres dadit Tribunal ni
celle ('un Etat partie au diff6rend on d'un Etat dont le
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ressortissant est pairie au diiT6rend, i avoir 66 dsiOn6
mur figirer sur la liste des arbitres par l'un desdits Flats,

i avoir rempli les oncti ons de conleliateur dans l mine
affaire. Le oNits est HabilitM annuler 1a sentence on tout

ou (n partie pour 1'un des motifs 6nmndr6s i 1'alinea (1)
duI present Article.

(4) Les dispositions des Articles 41-45, 48, 49, 53
et 54 des Chapitres V I et VII s'appliquent omatis imandis
a ]a proeddure devant le Comits.

(5) Le Coinit peut, s'il estitme que ls 'irconstances
l'exigent, d6ecider de suspendre 'ex6eution de Ia sentence
jusqu'a ce quil ait status sur In deiande on annuati on. Si,

dans sa demnande, Ia paile en cause requrit qu'il soit
sursis a l'execution de la sentence, I'execution est provi-
soirement suspendue jusqu'a cc que le Comit ait statue
sur Iadite reqite.

(6) Si Ia sentence est d6elar6e n idle, le di ffrend est,
A ]a replte de la Iartie ]a plus diligente, somnis A un ioi-
veau iibunal constitud conformiment a In Section 2 (1du
present Cliapitre.

SmN G

De la Reconnaissance et de l'E, ution de la Sente

ArtMce 53
(1) La sentence est oldiAto i i I YOard des parties

0t no peut tre I 'ohet 1 ain,,ii on11W nuII1 roite our, hi
exception de ceux prevus A 61 1h00SM ( 0e nation. O-

quo partie doit dounr e eA ia sentnce !n"conformment a
ses terines, sauf si I 'exuon in st1 I !s spendue en vert u

dcs dispositions d( lIa prentei Conve'i Ion.
(2) Aux fins (du pr6sent A iticle, ulne sentence

inclut toute (eision concerniO wlint pr tion, la revision
on l'annulation de la senennce pri se, en vi erli des Articles

50, 51 on 52.

I &Ai 54
(1) Chaque Etat conitactati irommit toite sen-

w(0 ientle dans le cadre de la p rcsenit Conetion counne
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obigloi et assure l'exeut ion sur son territoire des obli-
t i p niairs que la sentence impose comme 'il

ait d'un juigement d6filitif i' i trihial fonction-
nant hu e territoire dudit Etat. Un Etat conitractant ay-ant

ine v nstitt ion fMddrale peut assurer I 'excution de i sen-
SCl) por Ilt remise de ses tribunax fediaux, cCiN A

lvn (coIsid(e1r une telle sentence cooone n jugoement
,1i itiK des tribu1naux de l'un des Etats fder6s.

) Ponr obtenir la reconnaissance et lo'exeution
'1 tn' C sur le territoire d'un Etat onlil racntl, la

patie intoressCIAdoien prdsenter copiev certifie conformeo
x-r p irtaire 6ind ibunalN national mn1potent

aure autorits que ledit I contiaCtant auira
it effe. (iaqie Etat conftrahint fait savoir au
rGir Gnal le tribunal cmptent oh los autorites

n u'il designe a ceot effet el Iv lient iNformW des
nImnients 6vetes

3) L'exCution est rsgie par In 16gislation eonver-
nnn 'xedion des jugements en vigueur dans 1'Etat sur

K rto 1re duquel on eierche A y proeer.

A 0me des dispositions de 1'Article 54 ne peut tre
ir v oiunne faisant exception aul. droit en viguenr

ANS mInt oontraetant concernant I'inuni da'eeu-
o uit Etat oi d'un Etat 6t ranger.

CHAPITRE V

Du Remplacement et de la Rcusation des Conciliateurs
et des Arbitres

(1) Une fois qu'une Conmission on un Tribunal a
* tmAtli et la p rre elgag6e, sa coiposition ie

1r odifide. Toutefois, en cas de d6ees, (dincapacitC
I dmission u (1u oneiliateur on d'un arbitre, il est

umit v N lvaane selon les dispositions du Chapitre IHI,
SeIt ion i ( di Chapitre IV, Section 2.
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(2) Tout membre d'une Commission ou d'un Tri-
bunal continue i remplir ses fonctions en cette qualit6
nonobstant le fait que son nom n1'apparaisse plus sur la
liste.

(2) Si un conciliateur ou un arbitre nomm4 par une
partie d6missionne sans l'assentiment de la Commission ou
du Tribmial dont il est membre, le President pourvoit a la
vacance en prenant un nom stir la liste appropri6e.

Article 57
Tne partie pent demander h la Commission ou au

Tribunal ia r6ecusation (d 'un do sos iembres pour tout motif
impliquant un delaut manifeste des qualit6s requises par
l'Article 14, alinda (1). Une partie ih une proc6dure d'arbit-
rage peut, en outre, demander ]a r6eusation d'un arbitre
pour le motif qu'il n remplissait pas les conditions fix6es
a la Section 2 du Chapitre IV pour la nomination au
Tribi.nal Arbitral.

Article 58
Les autres membres de la Commission ou du Tribu-

nal, selon le cas, se prononcent sur toute demande en r6cusa-
tion (d'un conciliateur ou d'un arbitre. Toutefois, en cas do
partage 6gal des voix, ou si la demande en r6eusation vise
un conciliateur ou un arbitre unique ou une majorit6 de la
Conunission ou du Tribunal, la d6eision est prise par le
Pr6sident. Si le bien-fonds de la demande est roconn1, le
conciliateur ou I'arbitre viss par la d(eision doit d mission-
ner et ii est pourvu a la vacanee selon les dispositions du
Cliapitre IIf, Section 2 ou di Chapitre IV, Section 2.

CHAPITRE VI

Des Frais de Proc6dure

Article 59
Les redevances (d1ues par les parties pour Il'utilisation

des service(s du Contre sont rix6es par lo Seertaire G'6nsral
conform'ent aux regliements adopt6s en la matinre par le
Conseil Administratif.
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Article 60
(1) (haque Commission et chaque Tribunal fixe

les honoraires et frais de ses nembres (Ins les limites
qui sont d6finies par le Conseil Administratif et apres con-
sultation du Seerstaire General.

(2) Nonobstant les dispositions de 1'alinsa prses-
dent, les parties peuxvent fixer par avance, en accord avec
la Commission ou le Tribunal, los lionoraires et les frais
de ses mnelres.

Article 61
(1) Dans le cas d'un e proe6dure do conciliation les

h1onoraires et frais des memrit tes de la Coumission ainsi
que les redevanees (es Iur I'utilisation des services du
Centre sont support6s h parts 6gales par les pirties. Cha-
que partie supporte toutes les autres d6pensos (1u'elle ex-
pose Imur les besoins de la proc6dure.

(2) Dans le cas d'une lroc6dure d'arbitrage le Tri-
bunal fixe, sauf accord contraire dos parties, le montant des
dtpenses exposses par elles pour les besoins de la pro-
endure et d6cido des modal its do r6partition et de paiement
desdites d6ponses, des honoraires et des frais des menimes
du Tribunal et des rodevan0es (ut Ipur 11'tisation des
services du Centre. Cette deeision fait pali intogranto de
la sentence.

CHAPITRE VII

Du Lieu de la Proc6dure

Article 62
Les proendures do conciliation ot d 'arbitrage pr6vues

par la pr6sento Convention se d6roulent au siege di Centre,
sous rserve des dispositions qui suivent.

Article 63
Si les parties en d6eidont ainsi, les procedures de

conciliation et d'arbitrage peuvent se drouler:
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(a) soit an siege de la Cour Permanente d'Arbitrage
ou do toute autre institution appropri6e, publique ou priv6e,
avoc laquelle le Centre conclut tous arrangements a cet
effet;

(h) soit on tout autre lien approuv6 par ]a Coinnis-
sion on lo Tribunal apr~s consultation du Secr6taire
Gn6ral.

CHAPITRE VIII

Differ6nds Entre Etats Contractants

Article 64
Tout diffrend qui pourrait surgir entre les Etats

emtr actats (unt a I 'nt erprtation ou I'applicatiom do la
prnsente Convention it qui ne serait las r6sol u i l'amiable
ost port devant la Cour Intorinationale de Justice a la
demiale de touto partie au diffdrend, a moins que les
Etats intresss no convionnent d'une autre methode do
rbileent.

CHAPITRE IX

Amendements

A r 1 ice 65
Tout Etat ontractant pent proposer des amende-

mnts A la l rsonte Convention. Tout texte (d'amendement
doeit tire comm-nunjiu au Secr6taire C(6n6ral 90 jours
:m moins avant Ia r1union (di Conseil Administratif au
curs do laquell ledit amendment doit tre examine, et
doi AWtr inunodiatement tinsmis par lui h tous les mem-
1rs du Coiseil Administratif.

Af tIcl AS6
(1) Si le Conseil Administratif le d6ecide a la majo-

tit d(es deux tiers d ss membres, I'amendement propos6
est distribu6 a tous Etats contractants aux fins de ratifia-



51

tion, d'acceptation ou d'approiation. Chaque amendlment
tr i vigneur 30 jours aprbs l'envoi par le d6positaire

d1 n prsenit Convention d'une notice 1( rlrss6 aux Etts
cont raecta its les inforant que tos Ies EtJats contractants

ont ratitie, acepets oil approuv6 amiondement.
(2) Auctun amendement ne peut porter atteinto aux

droits t obligations t'un Etat ( liottnt, d'une collecti-
it" tmblique oil d 'tin organislie en d6pendant oui d'un1

ressortiussant d Ei1i Ktat contractant, aux termes de la pr6-
sentte Conveition qui d6coulent 'un conseatntntt h la

comp1 tlen du Centre donn6 avant ia date d'entre e1n
viguneiuir dudit amendeimient.

CHAPITRE X

Dispositions Finales

Aicle 67
L a prssente Convention est o(veirte a l signaturo

dW tts in -ires de In Banlu. Al est Sgaliemnt
ouverti a I signature die tOut autr no partie aui tuti

do Ia COir Internationale d& Justice l. ( msil Admi-
nistratif, A lI mlajorlt des deux is Mix 0 memrs, aura

invi it signer la Convention.

() La prsente Conventiin et sm ise h ]a la if-
tion, i l'ceptationl on A 'approbitih des Etats signa-

tircs confmlmnent h !ears proeldures (tlist ittittionnetles.
(2) La prsente Convention entr1ra en vigueur 30

jours aprirs Ia date till (16016t du vinlime instrument tie
ra tWiation~d'aepetatjtit ti 'approbation. A 1lgard de

WO Et doiosant ult6rieurement son instrouent do ratifi-
eaton, d'avceptation ou d'approation, elle entirera ni

igueur W jours aprs ]la te dudit dpt

ArMC& 69
Tout Etat (ontratarnt dit prendre 1s lesures

logislatives on autres qui seraient neessaires en vile de
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donner effet sur son territoire aux dispositions de la pr4-
sente Convention.

Article 70
La pr6sente Convention s'applique h tous les terri-

toires qu'un Etat contractant represente sur le plan interna-
tional, a l'exception de ceux qui sont exclus par ledit Etat
par notification adress6e au d6positaire de la pr6sente Con-
vention soit au moment de la ratification, acceptation ou
approbation soit ulterieuremlent.

Article 71
Tout Etat contractant peut d6noncer ]a prsente Con-

vention par notification adress6e au d6positaire de la pi6-
sente Convention. La ddnonciation prend effet six mois
apras reception de ladite notification.

Article 72
Aucune notification par un Etat contractant en vertu

des articles 70 et 71 no peut porter atteinte aux droits et
obligations dudit Etat, d'une collectivit6 publique ou d'un
organisme en d6pendaut ou ('un ressortissant dudit Etat,
aux ternies de la presente Convention quiii decoulent d 'un
consontenent a ]a comptence dii Centre donn6 par I'un
d'eux ant6rieurem-ent a la reception de ladite notification
par le d6positaire.

Article 73
Les instrunents de ratification, d'acceptation ou

(1approbation de la pr6sente Convention et do tons amende-
ints qui Y seraient apportes seront deposes aupres de la
Banque, Iaquelle agira en qualits de dpositaire de la pr6-
sente Convention. Le depositaire transmlettra des copies de
la pr6sente Convontion certifices ( conformes aux EtIats imein-
bres de la Banque et . tout antre Etat invite a signer la
Convention.

Article 74
Le dpo1 ) sitai re enregistrra la presente Conxvenrtion

aipras du Secrtariat des Nations Unies conforniment a



53

l'article 102 de la Charte des Nations Unies et des Regle-
ments y aff6rents adopt6s par l'Assembl6e G6n6rale.

Article 75
Le d positaire donnera notification h tous les Etats

signataires des informations concernant:
(a) les signatures conform6ment a l'article 67;
(b) le d6p6t des instruments de ratification, (accep-

tation ou d'approbation conform6ment h I'article
73;

(c) la (late d'entr(e en vigueur de la pr6sente Con-
vention conformment a I'article 68;

(d) les exclusions de l'application territoriale con-
formsment h ]'article 70;

(e) la date d'entr6e en vigueur de tout amendement
a la pr6sente Convention conformneiment h l'arti-
ele 66;

(f) les d6nonciations conform6ment a l'article 71.
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CONVENIO SOBRE ARREGLO DE DIFERENCIAS

RELATIVAS A INVERSIONES ENTRE ESTADOS

Y NACIONALES DE OTROS ESTADOS

PREAMBULO

Los Estados Contratantes

Considerando la necesidad de una cooperaci6n inter-

nacional para el desarrollo econ~mico y la funei6n que en

ello desempenan las inversiones internacionales de carieter

privado;

Teniendo en Cuenta la posibilidad de que peri6dica-

mente surjan diferencias en relaciOn c-on tales inversiones

entre Estados Contratantes v nacionales de otros Estados

Contratantes;

Reconociendo que an cuando tales diferencias han

venido sometiendose corrientemente a sistemas procesales
nacionales, mtodos in ternacionales de arreglo pueden ser

apropialos, en ciertos easos, para su solucinn;

Atribuyendo Particular Importancia a la disponibili-
dad de mecanismos de conlliacinni o arbitraje internacio-

nales ante los (cuales los Estados Contratantes v nacionales

de otros Estados 'Contratantes puedan someter tales (life-

renclas emando as lo deseen

Deseando crear tales necanismos bajo los auspicios

del Banco Internacional de Reconstrueci6n y Fonento;

Reconociendo que el consentimiento mutuo de las

partes 11 som jeter dichas diferencias a conciliaciIn o a arhi-

traje a travOS do aquellos m ocanismos ceon stitNye un

acnerdo obligfatorio lo que exige particularmiente que sea

otorgnda la dlebida consideracion a Ins recomendaciones de

los conciliailodores Y qile se ejecuten los laudos arbitrales; y

Declarando que, a no sor que iedlie el (onsentimiento

del Estado Contratante, la mra rat ificaei~n. aceptaciOn o

aprobaoni de este Convenio por parte de dicho Estado no

se reputar ulne constitu y e una oIigacion de soimeter nin-

guna diferencia a conciliaciOn o arbitraje,

Han acordado lo siguiente:
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CAPITULO I

Centro Internacional de Arreglo de Diferencias
Relativas a Inversiones

SAcciN I

Creaci6n y Organizaci6n

(1) 'or el presente Convenio se crea el Centro Inter-
ncional de Arreglo de Difereneias Relativas a Inversiones

(en lo seesi lamdo el Centro).
(2) El Centro tendrn por objeto facilitar ]a sumi-

silon a un) procediliento de conciliaci on y arbitraje de las
dilerencias relativas a inversiones entre Kstados Contra-
tantes y navionales de otros Estados Contratantes, de
neuerdo con las disposiciones de este Convenio.

ArfticuIo 2
Ia sede del Centr1 ser !a ofiina pIincipal del Banco

Internacional de Reeoistrucci(5n v Fomento (en lo sneesivo
llamado el Banco). Ia sede podri trasladarse a otro ligar

por deeision del Consejo Administraivo aprobada por una
nmayoia de dos tereras paites de sus miemblos.
A rticulo ."

El (entro estarn eompuesto por un (onsejo Adm-
nistrativo y , un Secretariado, y tenri disponible una Lista
de Conciliadores Y una Lista de Arbitros.

S~iccIoN 2

El Consejo Administrativo
AIrt iculo 4

(1) Il (oIsejo Abninistrativo estai compuesto
por tin representante (e (da uno de los Esta dos ontr -
tantes. Ili suplnte nodrA actuar con (ardeter d rpresem-

1nte ' cas ('8(o de allsencia de un1a r(111611n o incapacidad del
titular.

(2) Salvo (w enso e (designain contai , eA gober-
nador y el gobernador suplente del Banco d('signado 011
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un Estado Contratante serAn ex officio el representante y
el suplente de ese Estado, respectivanente.

Articulo ,5
El Presidente del Banco sera er officio Presidente

(de Consejo Administrativo (en lo sucesivo llamado el
Presidente) pero sin derecho a voto. En caso de ausencia
o ineapacidad para actuar v mnientras est6 vacante el cargo
de Presidente del IBanco, Ia persona que lo sustituya en el
Banco actuaria como Presidente del Consejo Administrativo.

Ar Hieulo 6
(1) Sin perjuicio de las demns facultades y funciones

(ue le cnnfieren otras disposiciones de este Convenio, el
(onsjo Adinistrativo tendri las siguientes:

(a) adoptar los reglamentos administrativos y los
de orden fnanciero para el funcionamiento del
Centro;

(b) adoptar las reglas de procediniento a seguir
para iniciar Ia conciliaciOn Y el arbitraje;

(P) adoptar Ias reglas procesales aplicables a la
cnciliaciIn y al arbitraje (en lo sucesivo llama-
das Reglas de Conciliaci6n y Reglas de Arbi-
traje);

(d) aprbar los arreglos con el Banco solre eI uso
de sus servicios administrativos e instalaciones;

(c) fijar las condiciones de servicios del Secretario
Geneal y de cualquier Secretario General
Adjunto;

(f) adoptar el presupuesto anual de ingresos y
egresos del Centro;

(g) aprobar el informe anual del Centro.
Para Ia aprobaci6n de lo dispuesto en los incisos (a),

(b), (c) y (f) se requerira una mayoria de dos tercios de
los votos de los micimbros del Consejo Administrativo.

(2) l Consejo Administrativo podrd nombrar tan-
tas Comisiones como considere necesarias.

(3) Adeoms, el Consejo Administrativo ejercern to-
das las facultades y realizarid todas las funciones que a
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Iu JIe Iea Iecesas parI zI a Ile va r a e fec to ls dsm
ctles del pre'sente ( 41mvelio.

IA f tien 741ttl4t

(1) I I Onsejo1Adminsio Adelebrarn una r- mm
1wi00 amluall antas otrals comlo ",oan alcordadas por (d

t1 i")sjo, (1 convocadnas por Iel Presidente, ( por ('I 4)e1 ter
tario ( ieral 4udo l" soliciten at este ltito 14io mi m-

bros ) 1" l 1ari([i parte (de los mnismlos, de estas c 'is if
la qlue sea m(nor.

(2(l~a inuielwr del (%osejo Adninistyltjio {bq_
drdim und~ ;oy salvo disposicinn exNpre-sa enl contrario do

444t' (nvenio, todos ]os asulnftos que se presI t
ontsej seI dcidin or ia de 1 (1votos miio.

(3) llthr quorum eni las reuniones del Consejo
Administrativo cuando est presente la mavoria d, sus

mliemblros.'

4) El (Osejo Administrativo pori W dtec'r,
pmr mayoria de dos terios de sus miemi), un procedi-
niento mediante el cual el Preidente pueda pedlir votaecin
dl Cmonjo sin convoar a una reuni~n del mismo. S 'lo s,(

considomrA vElida la votacin si la mayoria de los m ros
del Conlsejo emnitenl el voto dentro del plazo flado en dichio
procedimniento.

A4 rib "tno ,,
Los miembros del Conlsejo Adminlistra:tivo y (l Presi-

dpn 1 desonpenaran sus funciones sin renoMaraci(n por

El Secretariado

EA Peertariado estaril etmstituido por tin Secretario
I o-l Ior uni ( Mds Seeretarios (ener ales Ad jno-' v

' In

inal -\djunto sern elegi a r14pounsta 41 Pri n,
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por el Consejo Adiministrativo por mayoria de dos tercios
de sus miemlros por un periodo do sorvicio no mayor do
seis anios, pudiendo ser reelegidos. Previa c'onsulta de los
miiembros del Consejo Adininistrativo, el Presidente
presentara uno o inas candidatos para cada uno do esos
enargos.

(2) Los cargos de Secretario General y do Secre-
tario Gonoral Adjunto seran incompatile M on el ejorcicio
(1e toda ftnei6n politica. Ni l Ser etar io eneral ni ningfn
Scretario General Adjunto podran de( sempfiar cargo al-
guno o dodicarse a otra actividad, sin la aprobaci6n del
Consojo Administrativo.

(3) Durante la ausencia n la invepaidad (10 Secre-
tari General y mientras (st( vaeante ol cargo, el Adjunto
actua ra cotno Secretario General. Si hubiere mnas de un
Ajuntlo, el Consejo Administrativo determinara por ade-
lantado 0 orden en que debernn a .tar como Secretario
General.

Articulo 11
El Seeretario General osteniart la represontaciOn

legal del Centro y sern el funciona Io preipal y responsable
de su administraci6n, inclusive de nmb ramniento del per-
sonal, de acuerdo eon las disposicionos do este (onvenio y
con las normas dictadas por el Cons jo Administrativo.
TendrA facultades para autentiar los laudos arbitrales
dietados conforme a este Convenio yara conferir copias
certifeadas de los mismos. Desea lanar6 tambAn Ia fun-
cion de registrador.

SECCI6N 4

Las Listas

Arliculo 1 2
La Lista do Conciliadores y la Lista do Arbitros con-

tendrnn los nombres de las personas Walinadas, designadas
tal oomo se dispone mns adelante, ;n estin dispuestas a
desemtpeiar sus cargos.
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rMtlo 1J
(1) (Ada Estado Contratante podr designar (uatro

personas para eada si st qtiines podirnn ser, aunque no
1ees0ariamente, nacioinales do ese Est:lo.

(2) El Iresidente podf dsignar diez personas para
cada ista, cuidando que las personas asi designadas para
caa Lista sean de diferente nacionaidad.

A rticulo 14
(1) Las personas designadas para figurar en las

Listas deberin gozar de amp)li oinsideracion moral, tener
reCon0lida competencin en el oampo del Dereeho, del eo-
iiveio, de la industriao ( de Ins fininzas, e inspirar plena
confianza en su imparcialidad lie ,juieio. La competeneia
en el eampo del Derecho sern. para las personas designadas
en la i sta de Arittros, cMinistancia particularmente
relevante.

(2) Al hacer la designacin de las personas que
han de figurar en los i stas, el Presidente deherni ademns
considerar la i1mortaneia (ue reviste el lecho de que eln
arlj6l1as esten representados los princip ales sisteias juii-
dieos del mundo y las raims mis importantes de Ia alli-
vidad econ6mica.

A rticulo 15
(1) La designacinn de ios integrantes de las Listas

sora para un periodo de seis anos, pudl~ielo ser indefinida-
mente repetida.

(2) En (aso de d [murte o rencia de un mieibro de
cllqui era de las i stas, n autoriid que lo hubiere desig-
nado tendr dereelh a nombrar t tra prsona que le reei-
plau enl sus funciones por el resto del periodo de su
predecesor.

(3) Ios componentes de las listas continuar6n en
las minas hasta que sus sucesores havan sido designados.

A Iirtlo 1b

(1) Una misma persona p0drn figurar en amba
Listas.



(A)

(2) Si la desigiAin do algumn pelsona paIn gurar
on una iisina l ista hubiose siio be1la por nlas de 1un1

Istala (o uti'atan te, jo o i- md t Estads (out rnttantes
y el Presieute, so ontimlerA quo aNulla corresponde a In
u(toridad (ple IlIhizo n prj(1r il uI r sin inhargo, si e sta
lwrsona es micirmal del Estdo que- bidn ig se entenderd

que el noinbramlliento vorrespoile a tal I "stado.
(:1) Todns Ins designaciones so notificnratn al Seere-

tario (GenjnI n enrartionen vigor en a feella en queb In
notifiencinm 1,11 reeihida.

SWenx 5

Financiaci6n del Centro

A rti'ulo 17
Si lhs gastos dpl Oent" no piie ren ser cuhiertos

Co( Ios derehos perihijdos por li utilizainena del C1tro, o
con otros ingros, Al PXeso Se sifragard por los Is tadis
Contratanltes liimbnos del ai), en1 p(roporei)n a sus

respe(tivas subslripwiOmns do (apitalel iianin, y por los
Estados (ortanes no muiembros de 6ste do acue do con

las reglaIs que el COnsejo \dmnis ralivo adhote,

y1"0N f

Status, Inmunidades y Privilegios

Ea Centro tendrA plena pesonlia juridie inter-
na"cional. In a epacidaId logal del Centwro incluye la de

(a) COntAar;
(h) adquirir bienes lnmehles' inmuhlesd- Ny disponeor

dle 'llos;
() COm Ipa recer en juicio.

Af rt iclo 19

aira que Pl ( 41r1 ped dar mniplimiento a su
finlS Hoza' , on los tirritorio do rada E"stado (Coutratante,

do las innounidades y privihI/Sios5 que so se lan n ((sta
SHeion.
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Articulo 20
PA ('entro, sus bienps y dereclos, gozarnn de inmni-

dad rente a t(da aveijn judicial, salvo qIule renuncie a ella.

Articulo 21

El Presidente, los iniemIbos del Consejo Adminis-
trativo, las personas que actnen eomo conil indores o rhi-
tros o comno iimielos de la Comisi6n designados de con-
Iormidad eon lo dislusto en el apartado (3) del Artienlo
52, los funcionarios y empleados dl Secrotariado

(a) gozaran de imnuunidad frente a toda accion judi-
cial respecto de los actos realizados por ellos en
el ejercicio d sus funciones, salvo que el Centro
renuncie a dicha minunidad;

(b) cuando no sean nacionales del Estado donde
ejerizan sus funciones, gozaran de las mismas
imnunidades en nateia de restrieciones a la
imniigracion, requisitos de registro e(I extran-
jeros y obligaciones derivadas del servicio mili-
tar u otras Iestaciones anAlogas, y gozaran de
idlnticas facilidades respecto a restricciones de
caihio y del mismo tratamiento respecto a faci-
lidades do desplazamiento, que los Estados Con-
tratantes concedan a los representantes, fun-
eionarios y empleados de rango similar (e otros
Estados Contratantes.

A rt iclo 22

Ias disposiciones del Artienlo 21 se aldiaran a las
personas que comamrezean on los procedimientos promio-
vidos conformie a este Convenio comio partes, apoderados,
consejer os, alhogalos, testigos o peritos, con excepeiOn de
las contenidaas en el pnrrafo (h) del inismio que se aplicarann
solamite en relacion con su desplazamniento hacia y desde
el lugar donde los procedimientos se tramiten y con sui
permanencia en dicho lIugar.

Arth eto 2:
(I ) Los airchivos del Centro, dondeoquiera que se

elicuiltren, seran inviolabhles.



(2) ! l) pt n
( entro rcoihira do endl Es"(1o (1om tra DmO
a nIS favorable que (.1 Nl acrdl a t OmiiOnSt

internaiionales.

( P) E( ent ro su p m,
SOS y las operneionles yI transeism

eINNodau responsab tilia rsp. t

de tlls imnpuest os o beh
(2) Halvo inte se4 trae

lPrNSidetefi o a los, mie m broo
por raz(,nI de dieta,) ni tampo"I

umo1os pagdos I=r clI,
emplea~lo] e Secretariald.

(2) Noo devengarnn im
hidas aI flu (tit ( -h n ; 1wi

ct n cm~o c'onwilimlre ti ] a
Comisjin inoo o

i l onorme n vst Col ( ' vB'
presa dos en (tdcos proved, , ' 1r

diec"io a dp imposici'o 1,s lao u, "
d(llun (, doallarollent los prIoVle N Imp
dc los, honrrio o dietaS,

CAPITU I"

Jurisdicci6n de Centro

'I (N ulu\i'Klull ua tl'u Ill
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subdivision politica u organismo pnblico de un Estado Con-
tratante acreditados ante el Centro por dicho Estado) y el
nacional de otro Estado Contratante v que las partes hayan
consentido por escrito someter al Centro. El consentimiento
prestado por las partes no podra ser unilateralnente
retirado.

(2) Se entendern por "nacional de otro Estado Con-
tratante'':

(a) toda persona natural que, en las fechas en que
las partes consintieron someter la diferencia a
conciliaciOn o arbitraje y en qte fi6 registrada
]a solicitud prevista en ( apartado (3) del
Articulo 28 o en el apartado (3) del Articulo
36, posea la nacionalidad de un Estado Con-
tratante distinto (el Estado, parte en ]a dife-
rencia, pero en ningnn caso comprenderA las
personas que, en cuaiquiera de ambas fechas,
tambi6n poseian la nacionalidad del Estado,
parte en la diferencia; y

(b) toda persona juridica que, en la fecha en que las
partes prestaron su consentimiento a la juris-
dieci6n del Centro para la diferencia en cuesti6n,
posea la nacionalidad de in Estado Contratante
distinto del Estado, parte en la diferencia, v las
que, )osevendo en ia referida fecha, la nacionali-
dad del Estado, parte en la diferencia, las partes
hubieren acordado atribuirle tal carneter, a los
efectos de este Convenio, por raz6n de encon-
trarse soietidas a control extranjero.

(3) El consentiniento de una subdivisidn politica u
oranismo pnblico requeriri la aprolaciOn del Estado,

vo que 6ste notifique al Centro que tal aprobaciOn no es
esaria.

(4) Los Estados Contratantes podrnn, al ratificar,
otar o aprobar este Convelio o en Cualquier momento
rior, notificar al Centro la clase o clases de diferlencias
en principio aceptariai siometer o no a su jurisdieCioli.
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Esta notifineacin no se entenderi que eonstituy 
niento a que se refiere el apartado (1) anterior.
tario (Geneal transmitirn iniediatamente dicha wn A
a todos los Estados Contratantes.

Articulo 26
Todo consentiuento prestado para oiit&

procedimiento de arbitraje se reputai, salv n
lo contrario, consentimiento a la sunisiOn ,l i
exWluSion de cualquier otro procedinivnt.
Contratantes podrdn condicionar tal sminn
agoten ]as vias administrativas o judicialein

MAcd 27
(1) Ning6n Estado Contratante eon

in dipiloinat ni pronovern Una reelam m l
eimnal r,especto de cutalquier diferencia que un;
neoinales v otro Estado Contratante havan
someter o hayan sometido a arbitraje conro Vm
Veiio, salvo en easo de quo este iltimo Esta
no iaya aeatado el laudo dictado en tal difoeeeo
incunpido.

(2) A los efectos do este A rticulo no
proteccion diplointica las gestiones diplood
les que tengan (om nico fin facilitar ia
diferencia, de acuerdo con este Convenio.

CAPITULO III

La Conciliaci6n

SECCI 6 N I

Solicitud de Conciliaci6n

(1) (ualuier Estado Contratante o nan
Estao (ontratante que quiera incoar un pro

neion, dirigira, a tal efeeto, una soi
io General y 6ste trasladard copia d l:

ar m arte.
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(2) La solicitud debera coni.ter los datos referentes
al asunto oljeto d l N diferencia, a la i hMtidad de las partes

y al consentimielnto de esas a a conciliacion, de confomIii-
dad con las reglas de procediniiento a seguir para iniciar

In conciliaci6n y (l arbitraje.
(3) El Secretario General registrar a in solicitud

salvo que, de l inf Iorimaci()iIn contenida eni Ia solicitud,
encuentre qiue ia dife rencia se hala manifiestamente fuera
de ia jurisdiceion del Centro. Notifeni inmediatamente a
Ins partes el avto de registro de Ia solicitUd, 0 Su negativa.

SECON 2
Constituci6n de la Comisi6n de Conciliaci6n

Articulo 129
(1) 1a vez registida In solicitud de aenirdo con

el Artictio 28, se procedern a la inmilinta constitueion de
in Comision de Conciliaci6n (en lo sneesivo Ilanada la

Coinisi6n).
(2) (a) a (omisitn se opiiondrA de un cvneilia-

(or- C(nico o de un nmero par de o niliadores, segn 1o
acuerden las pntes.

(b) Si las partes no se IIsieren de ncuerdo so-
Ire Al nwiero de (4niliadores y eI modo d noiblrarlos,

]n Cmniiksion se constituirn con tres conciliadiores desig1na-
dos, uno por enda pIarte y el tereio, qu presidird la
Comlision, de comnn acuerdo.

A1 rt 'en/i ::1)

Si Ia Comlision 114 llegare a 4onst it Iri s-e dentro d
l4 90 dias siguientes a ontar desdIe in f4ha del tras.lad

h I 111 ificac 1i 41l a1"t de rgistro4, Ieho p4. el Secr
tar)i General conormi A al aprtaio (& 4d Articulo 28, o

dentro de cuahiuier otro plazo que Ias partes neucrden,
11 (4r(sidente, a (tiA4n de ilhijra de Was , s ido
posible, iato it (oisulta do Q missms, deberi nombrar e1

(14 ols conelliadores que ann no hubieren sido
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A rtio 1U1
(1) Los conl0iadores nombirados jdriin no perte-

never a li 1ista de Conciliadores, salvo en los supuestos
(de A rticul o 30.

(2) Todo conciliador que no sea nonbrado de la
i sta do Conciliadores debern poseer las cualidades expre-

sadas en el apartado (1) 01 Articulo 14.

Scw6x 3
Procedimiento de Conciliaci6n

Articulo 12
(1) La Comision resolvern sobre su propia com-

petencia.
(2) Toda alegaci6n de una parte que ia diferencia

cae fteia do los 1imites de la jurisdiecin del (Cntro, o que
por otras razones la (ComisIn no es competente )ara oirla,
se someterA a la eonsideracion do la Nomision, quien detr-
minarn si ha de resolverla com(o cuestiOn previa o conjunta-
mente (on el fondo de la cuestion.

A rtiulo Q;
Todo procediiento de conciliaciOn debernl trami-

tarse segnl hIs di sposiciones de esta S0ecein y, salvo
acuerdo en co oniri de las partes, (1e conformidad eon las
Reglas d ( (neiliaeion vigentes en la fecha en quo Ins partes
prestaion su consentimnonto a Ia concilbaiin. Toda enestion
do pro(edimiento no Irovista en esta Seeci~n , eni las Reglas
do ConciliaciOn o en las demas reglas acordadas por las
paites, sorii resuelta por la Comisi6n.

(1) La Coisio dern(W diliueidar los lntos contro-
vertidos por las pIr1tes y esfozarse pr I ograr la aveneia
ntre el las, en condiciones aceltableos )ara ambas. A este

In, la 'oisin podrn, en cualuiier trnmile del pirocedi-
iiento y imtantas vces como sea oporftuno, promoner a las
Ipartes Ornmilas do avenencia. Las )artes colaborann do
Iuna fo con la ComisiOn al oljeto de posibilitarle el Im-
plbiento de sus fines y prestarinn a sus recomendaeiOnes,
la maxima consideracin.
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Si las partes llegaren a im acuerdo, !a Comisi6n
eva u 1u acta, anotando los puntos cotrovortidos y

i nsar diclia circunstancia. Si (n) i
minle dl p(oedimiento la Comisio)n estima que n hay

In I ehiads de lograr un acuerdo entre a r
r a enelus el procedimiento y red a

haciendo onstar queI lai controversia fu6 someatida a on1la

( sin Ilogrrse la avenencia. Si una jat n compare-
i f lmostrare parte en el proc nin, i

asi constar en el acta, d din
oCdniiiento.

eo,, las partes acuerden o ra oa, ininguna
nlloCar, en cuakluier orpi(oy

udicial o ante enmuWK or oorb a
Qn ai's hecias por la otah ar sus dIh1 P

bhh ofertas de avemm hi a xhsa dentri Ko
( i procdimiento de conciliacin, o en l informe o en Ils

reoimndaiones propuestas por In (Ym s a

CAPITULO IV

El Arbitraje

SEc16N 1

Solicitud de Arbitraje

I> p , alquier Esando ContraMa f neloa

ma jU d iiair, a tal efecto, una d

naIrenal y se trasladar a la mna

olicitud debera conteer los datos rs
e-o de la diferencia, a la in idad de las p:ar.

etimento de estas al aritirae, de om
ielas de plrocdimien a seguir paral inar
P y el aribitraje.
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(3) El Seocretario General registrari la solicitud
salvo que, de la informaci6n contenida en la solicitud,
encuentre que la diforencia se halla manifiestamente fuera
de la jurisdiccion del Centro. Notificari inmediatamente a
las partes el acto de registro do la solicitud, o su negativa.

SEccI6N 2

Constituci6n del Tribunal

Articudo .7
(1) Una vez registrada la solicitud de acuerdo con

el Articulo 36, se procedera a la inmediata constituci6n del
Tribunal do Arbitraje (en lo sucesivo llamado el Tribunal).

(2) (a) El Tribunal se compondrn do un arbitro
nico o de un nnmero impar de nrbitros, segnn lo acuerden

las partes.
(b) Si las partes no se pusioren de acuerdo

sobre el nfunmro do arbitros y el modo de nombrarlos, el
Tribunal so constituira con tres arbitros designados, uno
por cada parte y el tercero, que presidirn el Tribunal, de
comlinn acuerdo.

A rticulo s
S i el Tribunal no Ilegare a constituirse dentro do los

90 dias signientes a contar desde la fecha del tiaslado do la
notificaci6n del acto do registro, hecho por el Secretarlio
General conforme al apartado (3) del Articulo 3!6, o dentro
de cualquier otro plazo que las partes acuerden, eI Presi-
dente, a peticion de cualquiera de 6stas y, siendo posible,
previa consulta de las mismas, debera nombrar (l drbhitro
o los arbitros que ann no Imhieren sido desinIlados. Los
Arbitros nombrados por el Presidente conforme a este Ar-
ticulo no podran ser nacionales del Estado Contratante,
parte en la diferencia, o del Estado Contratante cuyo
nacional sea parto en la diferencia.

Articulo 89
La mayoria de los Arbitros no podr tenor la nacio-

nalidad del Estado Contratante ni la del Estado a que
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pertenezen l naciomal del otro Estado Contratante, quo
sean partes en la diferencia. La linitacion anterior no sorn

apliable cuando adbas partes, de comin acuerdo, dosignoen
el drbitro inico o cada uno de los niembros del Trianal.

A rIeno 40

S) Los iditros nomnbrados poxirsn no Ierteneer a
Ia Lista do Arbitros, salvo on ol caso do que los nomhre el
Presidonte onforme al Articulo ),8.

(2) Todo rhitro que no sea nombrado de la I sta de
Arlitros deher pIseer las cualidades expresadas en e
aparta(do (1) del A rticulo 14.

SECCIuN 3

Facultades y Funciones del Tribunal

A rIalo 41

(1) l1 rihuinal resolver sobre su propia 1m-
p1thmeia.

(2) Toda al0acion do una parte qu Ia difeeieta
aen d(e los limites Ie In jurisdievin d (ntrno, o quo

por ots r-azons el Tribual no es compotente para ofria,
se sonterOn aI aoemsideracion del Tribinl, quien doter-

nimrn iha dif resolverla comno cuestion) previa o conjun-
tamn con el iondo de la cuestion.

(1) El Tribinal deidir la diferencia (e nuerdo
nas(' de derecho acordadas 1>or las pari b - : n1,

r t de1 1-- s roel Tribunal aplicarn la logislaci n dI
tad que 0 jea pate (n la diferencia, inchiddas sus no as

d ' erech internaional privado, y aquellas normas de
aIebe internail (u(' pudieren Ser aplienles.

(al no poldrA eximirse de lallar so ir-
fJal d ) oieni u obscurtidad de la ev.

(3) asioi(iones de los precleentes apartados
0 .1e Artiedo no impedirnn al Tribunal, si las partes as

loac n diila diforencia ex acquio et bono.
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Articulo 43
Salvo que las partes acuerden otra cosa, el Tribunal,

en cualquier momento del procedimiento, podra, si lo estina
necesario:

(a) solicitar de las partes la alortacion de docu-
nientos o de cualquier otro medio de prueha;

(b) trasladarse al lugar en que se produjo ]a dife-
rencia y practicar en 6M las diligencias de prueba
que considere pertinentes.

Articulo 44

Todo procedimiento de arbitraje debern tramitarse
segnin las disposiciones de esta Secei6n y, salvo acuordo en
contrario de las partes, de conformidad con las Reglas de
Arbitraje vigentes en la fecha en que las partes prestaron
su consentiiento al arbitraje. (aii er mcsti6n de pro-
cediinento no prevista en esta Seccion, en las Reglas de
Arbitraje o en las dens reglas acorladas por las partes,
sern resuelta por el Tribunal.

Articulo 45
(1) El que una parte no comiporezca en el procedi-

miento o no haga uso de su derlo, no supondr la admi-
siOn de los lieclios alegados por la otra pIrte ni allananiento
a sus protefnsiones.

(2) Si una parte dejare de comparecer o no hiciere
uso d su derelho, podri la oR parte, en unaljuier trite
let proedimiento, instar del Tribunal que resuolva los
pIntos controvertidos y dieto el Iaudo. El Tribmna, antes
doe dictlaro, conedor a aqulla, previa notifinaci6n, un
t6rmino do gracia, salvo que le conste que la nsma ha de
persistir en su conducta.

Articulo 46

Salvo aeredo do las partes, ei Tribunal delberi, a
petic6n do imna do ellas, resolver las deiandas ineidntales,
adicionales o reconvencionales qie se relhacionen directa-
monte con la diferencia, sienpre que est6n dentro do los
limites del consontimiento prestado por las partes y (aigan

ademas dentro de la jurisdieci6n del Centro.
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A vticulo 47
Salvo acuerdo contrario de las partes, e4 Tribunal, si

considera (ue las circunstancias asi lo requieren, podri
recomiendar Ia adopeinn de aquellas medidas Irvisionales

que considere necesarias para salvaguardar los respectivos
derechos de las partes.

SECCI6N 4
El Laudo

(1) El Triunal decidira todas las cuestiones por
mayoria de votos de sus miembros.

(2) El laudo debnA dictarse por escrito y Ilevara la
firma de los miembros del Tribunal que hayai votado en su
favor.

(3) El laudo contendra declaraciOn solre todas las

pretensiones sometidas por las partes al Tribunal y sern
motivado.

(4) Los nrbitros, estin o no de acuerdo con ]a ma-
yoria, podrAn formular un voto particular o manifestar su
voto contrario si disienten de ella.

(5) ] Centro no publicarn los landos sin consenti-
miento de las partes.

Articulo 49

( 1) Il Secretario General procedern a la inmediata
remision a cada parte de una copia certificada del laudo.
Este se entendera dictado en Ia fecha enI que tenga lugar
dicha reision.

(2) A requeriniento de una de las partes, instado
dentro de los 45 dias despus de la fecha del laudo, el Tri-

uinal podrn, previa notifieaci6n a la otra parte, decidir
cualquier extremo que haya omitido resolver en dicho laudo
y rectifiear los errores materiales o aritmeticos del mismo.
En amhos casos, Ia decision constituira parte del laudo y
se notificaMr en igual forma qie sste, computandose desde
la echa en que se dicte tal resoluci6n los pdazos estahecidos
en el apartado (2) del Artieulo 51 y apartado (2) del
Articulo 52.
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SEce6N 2

Aclaraci6n, Revisi6n y Anulaci6n del Laudo

Articno 50
(1) Si surgiere una diferencia entre las pIrts

aceren del sentido o alcance del lando, cualquia do ellas

podr solicital' su aclaraciOn mediante escrito dirigido al
Secretario eneral.

(2) De ser posible, la solicit1« deheri soetnterse al
misino Tribunal que di'16 l lando. Si no IIlouerfe, secons-

tituirn I nuevo Tribunal do conformidad con lo dismsto

en In Socoinn 2 de este Capitulo. Si Ins circunstancins 10

exigI-iorn, el Tribunal podrn suspender la ejenitndn del
lantido hastn qIe decida sobre a aclaraci6n.

A rt inifn 51

(1) ('ualquiera de ins partes podr pedir, mediaite
oscrito dirigido al S(crtario General, InlvisiOn del latudo,
cuando se descula algiin ielcho que hubierta podido influir
decisivaiente en el laudo; y siempre q, a! tiempo do Mi-
tarse el 1audo, hubiere sido desconoido por el Tribunal y

por6 a ins& Inrevisin que( 1  el desonocimiento
de esta no se deba a su propia negiligencia.

(2) I a pii de revisi4n dehra ipesentars den-
tro do Ins 90 dis siguientes al dia en qu hfi deseubierto
el hleho, y. on 1odo easo, dentro (1 los tres afios siguientes

a la fecha 4el 1do.
(3) Do ser posible, In solicitud debern sonetrse a]

mnistio Triiunal qIue diol) el laudo. Si no lo fuere, se cons-
tituirn u11 nuetovo Tribnal de eonformida'l con lo dispulesto

on It Soecii')n 2 de este Capitulo. Si las 4ir'in 't ancias 1c,
oxigiern, el Tibutnal (odra susponder Ia ejIn teenin del
laudo iasta ie( deehida sobre In revision.

(4) Si lis cirtunstancias 10 exigiernO, ei Tibunal
podira sspnder In ojeecui6n del laudo hasta que dcida

sobre la revision. Si la parto pidiere la suspensin do Ia
4'jeoluci6) dl laudo on su solicittd, la ('jecuein so sitspen-

dhra provisionalmente hasta que el Tribunal d& su decisi n
respecto a tal peticion.
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Articulo 52

(1) Cualquiera de las partes podrni solicitar la anu-
lacion del laudo mediante escrito dirigido al Secretario
General al amparo de una o mis de las siguientes causas:

(a) que el Tribunal se hubiere constituido incorrec-
tamente;

(b) que el Tribunal se hubiere extralimitado mani-
fiestamente de sus facultades;

(c) que algnn iniembro del Tribunal hubiere sido co-
rronpido;

(d) que se hubiere producido un quebrantamiento
grave de una norma de procedimiento; o

(e) que no se hubieren expresado en el laudo los
inotivos en que sc funda.

(2) Las solicitudes deberan presentarse dentro de
los 120 dias a contar desde la fecha del laudo. Si ]a causa
alegada fuese la prevista en la letra (e) del apartado (1)
de este Articulo, el referido plazo de 120 dias comenzarn a
computarse desde el descubrimiento del hecho pero, en
todo caso, la solicitud debern presentarse dentro dc los tres
anos siguientes a la fecha del laudo.

(3) Al recibo de la petici6n, el Presidente procedern
a ]a ininediata constituci6n de una Comisi6n ad hoc inte-
grada por tres personas seleccionadas de la Lista de Arbi-
tros. Ninguno de los iniembros de la Comisi6n podri haber
pertenecido al Tribunal que dictO el laudo, ser de ]a misma
nacionalidad que cualquiera de los inembros de dicho Tri-
bunal, poseer la nacionalidad del Estado que sea parte en
]a diferencia o la del Estado a que pertenezea cI nacional
que tambhi6n sea parte en ella, o haber sido designado para
integrar ]a Lista de Arbitros por cualquiera de aquellos
Estados o haber actuado como coneiliador en la misnia
diferencia. Esta Comisi6n tendra facultad para resolver
sobre la anulaci6n total o parcial del laudo por alguna de
las causas enumeradas en el apartado (1).

(4) Las disposiciones de los Artieulos 41-45, 48, 49,
53 y 54 y de los Capitulos VI y VI se aplicarAn, mutatis
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n(f(Ali, al procediiniento ( e se trnmite ante la ( nni-

(5) Si las eireiustancias lo exigieren, lina Comisi5n

pOr suspetlr In ejecuei( n del laudo hasta que dewida

sobre In anulacion. Si a parte pidiere In suspension de la

ejeen ein 41 lando en su solicitud, la (jecuic(0n se sus-

plndern Iovisionalmnte hasta que la (omisin d6 su

decisionl respecto a tal p tii n.

(6) Si el lando fuere anulado, la direneia sern

sometida, a etiei~n de cualquiera de Ins pIres, a In deei-

sion do uin nievo Tibunal que delerA const iuirso e e (n-

frmiidad 4on lo dispuesto en Ia Secei'n 2 d este Capitulo.

Sncc15N G

Reconocimiento y Ejecuci6n del Laudo

(1) i laHdO ser1 ob]igatorio para Ins parles y no

podin sr ol)jeto de apelaciOii o de cnalquier Iotro ecurlso,

exepto en los casos revistos en este Convenio. Ias partes

)l avatar1 y emnpirnn en tods sus t(rminos, salvo ei In

medida en <pe se susennda su ejeeneion, de acuerdo con lo

estailecido en Is correspondienles cniusulas de est(

Convenio.
(2) A los fines previstos en esta Seeeion, el tenmino

"lado") inclUirA cualquiepr decision que aclare, revise o

anule A laudo, seogn los A rticuls 50, 51 5 52.

Artienio w
(1) Todo I' stado Contratntel reconocern a"I tInu do

dietado conformeo aI este1 Colivel io e(arntiler obligatorio y

han ojquanr dentro de sus territorios las oligaciones

pe4"mnrias impuestas por el lando comto s *i so tratare de
una senltenvinl firme dictada por un) tribnaml existentP en
din Estado. El Estad Contatante quev so rijn por una

(hmstituvin federal podr hacer que so peeenen los lanido
a 1r v de sus riinailes federales y podrn disponler qji

dichos i rilnaleS reonozean A lando Ia misia efiencia q1o
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a las sentencias firmes dictadas por los tribunales de cual-
quiera de los estados que lo integran.

(2) La parte que persiga el reconocimiento o ejecu-
ci6n del laudo en los territorios de un Estado Contratante
dlebera presentar, ante los tribunales competentes o ante

cualquier otra autoridad designados por los Estados Con-
tratantes a este efecto, una copia (del mismo, debidamente
certificada por l Seecretario General. La designacion de
tales triinales o autoridades v cual(quier cambio ulterior
que a este respecto se introduzea sera notificada por los

Estados Contratantes a] Secretario General.
(') El laudo se ejecutarn de acuerdo con las norias

que, sobre ejeciOn de sentencias, estuvieren en vigor en
los territorios en (ueC dicha ejecucion so pretenda.

Articulo .;

Nada de l dispuesto en el Artieulo 54 se interpre-
tara como derogatorio de las leyes vigentes en cualquier
Estado Contratante relativas a la inmunidad en nateria de
ejecuei6n de dicho Estado o d otro Estado extranjero.

CAPITULO V

Reemplazo y Recusaci6n de Conciliadores y Arbitros

Articulo 5(;
(1) Tan pronto quede constituida ]a Comisi6n o el

Tribunal v se inicie el procedimuiento, su -Comiposici6n per-
nanecera invariable. La vacante por miulerte, incapacidad
o renuncia de un conciliador o Arbitro sern cubierta en la
forma prescrita en la Seecion 2 del Capitulo liii v Seccion
2 del Capitulo V.

(2) Los miiembros de una Comisi6n o Tribunal con-
tinuarnn en sus funciones aunque hayan dejado de figurar
en las Listas.

(3) Si un conciliador o Arhitro, noibrado por una
de las partes, renuncia sin el consentimiento de la Conision
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o Tribmnal, l Prosidente nonrara, do entre los que in-
togran la correspondiente Lista, la persona que deba
sustituirle.

Articulo 57
Cualquiera de las partes podri proponer a la Comi-

sin o Tnbunal correspond(iente la recusacion de cualjuiera
de sus miembros por la carencia manifiesta do las cualidades
exigidas por (f apataido (1) del Articulo 14. Las part(s on
el prtocedimiento do arbitraje podran, asimismo, proponer
la recusacin por las causas establecidas en la SocciWn 2 (01
Capitulo IV.

Articuto 5S
Ia doision sobre la roensaci6n do un conciliador o

60bitro so adoptan por los deiis mniembros de a Comisi6n
o Tiibunal, seg6n los casos, pero, si Ibiore empate do votos
" so tratare de recusaci6n de un conciliador o arbitro
tnico, ( de la mayoria de los miembros de una Comtision
o Triimal, correspondera resolver al Presidente. Si la
roeisaCiOn fuere ostimada, el conciliador o Arbitro afectado
dObter se sustituido en la foria prescrita en la Seceinn 2
del Capitulo I II y SecciOn 2 del Capitulo IV.

CAPITULO VI

Costas del Procedimiento

Articulo 59
Los dereelos exigibles a las partes por in utilizaci6n

del Centro sornn fijados por el Secretario General de
acoedo con los aranceles adoptados por el (onsejo Admi-
nistrativo.

A rticulo 60
(1) La Comisi6n o el Tribunal fijarin, previa con-

suli al Secretario General, los honorarios y gastos do sus
itieibros, (etro de los limites que peri6dicamene esta-
blezca el Consojo Administrativo.
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(2) Sin perjuicio de lo dispuesto en el apartado (1)
de este Articulo, las partes podrnn acordar anticipada-
mente con la Comision o el Tribunal la fijaci6n de los hono-
rarios y gastos de sus iniembros.

Articulo 61
(1) En el caso de procedimiento de conciliaci6n las

partes sufragarin por partes iguales los honorarios y gas-
tos de los miembros de la Coinisi6n asi como los derechos
devengados por la utilizaci6n del Centro. Cada parte sopor-
tari cualquier otro gasto en que incurra, en relaci6n con el

procedimiento.
(2) En el caso de procedimiento de arbitraje el

Tribunal determinard, salvo acuerdo contrario de las par-
tes, los gastos en que 6stas hubieren incurrido en el pro-
cedimiento, y decidirn la forma de pago y la manera de
distribuci6n de tales gastos, de los honorarios y gastos de
los miembros del Tribunal y de los derechos devengados
por la utilizaci6n del Centro. Tal fijaci6n y distribuci6n
formarin parte del laudo.

CAPITULO VII

Lugar del Procedimiento

Articulo 62
Los procedimientos de conciliaciOn y arbitraje se

tramitaran, sin perjuicio de lo dispuesto en el Articulo
siguiente, en la sede del Centro.

Articulo 63
Si las partes se pusieren de acuerdo, los procedi-

inientos de conciliacion y arbitraje podrnn tramitarse:
(a) en la sede de ]a Corte Pernianente de Arbitraje

o en la de cualquier otra instituci6n apropiada, pnblica o
privada, con la que el Centro hubiere Ilegado a un acuerdo
a tal efecto; o

(b) en cualquier otro lugar que la Comisi6n o Tri-
bunal apruebe, previa consulta con el Secretario General.
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CAPITULO VIII

Diferencias Entre Estados Contratantes

Articlo 64

Toda diferencia qlue surja entre Estados Contra-
tantes sobre lia interpretaci6n o allicacion de este Convenio
y que no se resuelva mediante negociaci6n se remiti, a
instancia de wa ui otra parte en la dilerencia, a lIa Corte
internacinial de Justicia, salvo que los p r o p ios Estados

acuerden acudir a otro modo de arreglo.

CAPITULO IX

Enmiendas

Articulo 6:n
Todo Estado Contratante podri proponer enniendas

a este (ovenio. El texto de la enmienda propuesta se

comuniciia al Seeretario General con no ITenos de 90 dias
do antelaci6n a la eini6n del Consejo Administrativo a
cuya consideracion se ha de someter, y aqu61 la ransmitirn

iinediatalente a todos los miembros del Cons.e(jo Ad-
iinistrativo.

Articulo wG
(I) Si el Consejo Administrativo lo aprueba por

inayoria de dos trceras partes de ss mielbros, Ia en-
mienda propiesta sern circulada a todos los Estados (on-
tratantes parn su ratificacion, aceptaciIn o aprobaci6n. Las
emniendas enutaran en vigor 30 dias despus de la fecha

en que el depsitario de este Convenio despache una eonu-
n1iain n a los Estao lntratantes notifieinndolos tie todos
los E11stados Coitratantes ian ratificado, aceptado o apro-
hado lat emnienda.

(2) Tales emniindas no atectarnn a los derchos y
obligaciones, coiforme a este Convenio, de los Eslados Con
tratantes, sis Sudlivisiones politicas u organismos 1ObiNos,
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o de los nacionales de dichos Estados nacidos de consenti-
miento a la jurisdieci6n del Centro dado con anterioridad
a la fecha de su entrada en vigor.

CAPITULO X

Disposiciones Finales

Articulo 67
Este Convenio quedara abierto para ]a firma de los

Estados miembros del Banco. Quedari tambi6n abierto
para la firma de cualquier otro Estado signatario del
Estatuto de la Corte Internacional de Justicia a quien el
Consejo Administrativo, por voto de dos tercios de sus
miembros, hubiere invitado a firmar el Convenio.

Articulo 68
(1) Este Convenio sera ratificado, aceptado o apro-

bado por los Estados signatarios de acuerdo con sus respec-
tivas normas constitucionales.

(2) Este Convenio entrari en vigor 30 dias despu6s
de la fecha del deposito del vilg6simio instrumnento de ratifica-
cijin, aceptacion o aprobacion. Entrara en vigor respecto a
cada Estado que con posterioridad deposite su instrumiitento
de ratificaciin, aceptaciOn o aprobaciOn 30 dias despu6s de
]a fecha do dicho dep6sito.

Articido 69
Los Estados Contratantes tomarin las nedidas

legislativas v de ofro orden que sean necesarias para que
las disposiciones de este Convenio tengan vigencia en sus
territorios.

Articulo 70
Este Convenio se aplicard a todos los territorios de

(uya Ielaciones internacionales sea respon sable i E% st ado
Contrataite salvo aqu llos que dicho Estado excluya
mediante notifieaci6n escrita dirigida at depositario de este
Coivenio on la feclha de siu ratificacin, aceptacion o aproha-
ei0n, o col posterioridad.
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Articulo 71
Todo Estado Contratante podri denunciar este Con-

Ve1io mediante notificaci6n escrita dirigida al depositario
del mnismo. La denuncia producirn efecto seis mweses despu6s

del recibo de dicha notificaci6n.

Art euto 7.2
Las notificaciones de un Estado Contratante hechas

il amparo de los A rtieulos 70 y 71 no afectlrn a los Ierehos
y obligaciones, conforme a este Convenio, de dicho Estado,
sus suhdivisiones politicas u organismos pnblicos, o de los
nacionales de dicho Etiiado nacidos de consentimiento a la
jurisdiecion del Centro dalo por algino de ellos con ante-
rioridad al ivcib) de dieha notifiiei6n por el depositario.

Art0u 73
IUos instrumieutos de ratificaci6n, aceptaci6n o apro-

bacion de este Convenio y sus eminiendas se depositarnn en
el Baio, quien desempenarn la funcion de eIositaio de
este (Onvenio. l depositario transitirna copils certifica-
daLs del mismo a los I stados miembros del Banco y a

cualquier otro Estado invitado a firmarlo.

Articulo 74
III deositario registrarn este ConveUio en el SeCre-

tariado de las N aciones U'nidas dle acuerdo (on el Articulo
102 de la (arta de las Naciones U-nidas y dl veglamento
de la 1misma adopt a do por la Asandlea General.

Artnubo 7
l)I depositar1io notificarn a todos los Estados signa-

tarios lo siguiente:

(a) las firmas, confrmei l AticuNlo 17;
(b) los' depoUSitos de instrulentos de ratifici6n,

aceptacio y aprobacin, conforme al A rticulo
GS;

(e ) !a felha en que este Convenio entre en vigor,
cIoi forme il A r'ti(culo 69;

(1) las exclusiones de alicacian territorial, con-
Iforme al Articulo 70;
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(e) lI feeha en que las enmiendas de este Convenio
entren en vigor, conforme al Articulo 66; y

(f) las denuncias, conforme al Articulo 71.

DONE at Washington in the FAIT a Washington en anglais, IECIHO en Washington en los
English, French and Spanish espagnol et frangais, les trois idiomas espanol, france6s e in-
languages, all three texts being textes faisant 6galement foi, en gins, cuyos tres textos son igual-
equally authentic, in a single un seul exemplaire qui deineu- mente fehacientes, en un solo
copy which shall remain de- rera d6pos6 aux archives de la ejemplar que quedarn. deposi-
posited in the archives of the Banque Internationale pour la tado en los archivos del Banco
International Bank for Recon- Reconstruction et le D6veloppe- Internacional de Reconstrue-
struction and Developnent, ment, laquelle a indiqu6 par ci6n y Fomento, el cual ha in-
which has indicated by its sig- sa signature ci-dessous qu'elle dicado con su firma su (on-
nature below its agreement to accepte de remplir les fonetions formidad con el desempeno de
fulfil the functions with which mises a sa charge par la pr6- las funciones que se le eneo-
it is charged under this Con- sente Convention. miendan en este Convenio.
vention.
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FROM: The Secretary

SETTLEME1lfT OF INVESTMENT DISPUTES

1. Attached hereto is the English text of the Preamble to the
Convention as amended by the Committee of the Whole at its meeting
on Thursday, March 4, 1965.

2. The Committee also decided to make the following changes
in the text of the Convention:

(a) Deletion of paragraph (2) of Article 26;

(b) Substitution of the words "ratification or acceptance"
by "ratification, acceptance or approval" in Articles
25(4), 66(l),68(l), 68(2), 70, 73;

(c) Substitution of the words "ratification and acceptance"
by the words "ratification, acceptance and approval"
in Article 75(b);

(d) Substitution of the words "ratified or accepted"
in the last line of Article 66(1) by "ratified,
accepted or approved";

(e) Substitution of the words "enforce it" in the second/
third lines of Article 54(1) by "enforce the pecuniary
obligations imposed by that award".

Distribution:

Executive Directors and Alternates
President
President's Council
Department Heads



SETTLEMENT OF INVESTMENT DISPUTES

PREAMBLE

Ihe Contracting States

1. Considering the need for international cooperation for economic
development, and the role of private international investment therein;

2. Bearing in mind the possibility that from time to time disputes
may arise in connection with such investment between Contracting States
and nationals of other Contracting States;

3. Recognizing that while such disputes would usually be subject to
national legal processes, international methods of settlement may be
appropriate in certain cases;

4. Attaching particular importance to the availability of facilities
for international conciliation or arbitration to which Contracting
States and nationals of other Contracting States may submit such disputes
if they so desire;

5. Desiring to establish such facilities under the auspices of the
International Bank for Reconstruction and Development;

6. Recognizing that mutual consent by the parties to submit such
disputes to conciliation or to arbitration through such facilities
constitutes a binding agreement which requires in particular that due
consideration be given to any recommendation of conciliators, and
that any arbitral award be complied with; and

7. Declaring that no Contracting State shall by the mere fact of
its ratification, acceptance or approval of this Convention and without
its consent be deemed to be under any obligation to submit any particular
dispute to conciliation or arbitration,

Have agreed as follows:

Legal Department
March 5, 1965
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1 inve discsed with Mr. BrochLes the quetion of the printng~ and
dstibrution of t4e text of the Convention and of the Report of the xecutie

Directors, me dest course of action ato e the folwim

(i) I copy of the LYisij /renchl and Spaish texts of the ov n
in consecutive order wit the closing lause in the three lan
in IGree colurts on the last paji uould ited on i
paper and usod as the execution opy.

(ii) 300 (7) copiesa ote IlSti, franch and spaniai text u
Convent.ion mound toigther under one cover with the closing clae

prited i the three languag -in three olumns on the lastp

woud be printed under a cover carrying the title of the Convention

in thw three languages and would be lept available for prainX
cetified copies of the Convention.

(iii) 21,000 copies of the eport ot xu i Directr n te

text of the Convention under one coAver would b printeda
folloJWs

Total irEiareac gni

eay paper ' , 0 x, iJ
Thin pprln

:heae opies would be under & ao /e arrying the titl xrert
ti utive Directors on the Convention n the ;ettlaaent o

Invetsaunt Disputes between States and Nationals of other States

subitted to emaber Covn ts on March , 196" and would

have blo of Cont anta singin: out th1e neprt of the Lscutive
Direcirs as a first iteuk ax text of tU Convention as a

Zecond, item with its sudiviions in Chaptors, Sectionsi and Articles.

(iv) Upon pproval of the text of the Conention and of the Report by
the Executive Directors, Mr. Z00 would aand to the kcenci Aor

Cotunication of 4l eber countries, a copy of the Report with

attac1d the text of the Convention in each of the three languagos

(copies under (iii)). At the sae tim the Barz'a 13cretary, actin'

pursuant to Article 73 of tie onation, would send tohe gencie
for Comaication of all member countrisa a certified copy of te

three texts of the Convention for delivery to the appropriate

authorit/ies (copies under (ii)).



( ) 96 coio oi the Report ani Govet~an on tin ppr(the
dlanouionamng he hre lngueswill be deemneatr

(oopies wxkir (ii)) woud be st to teJae tsau Law
orda iat~o o t~tio texow tuAerzs.

() rpaper i ta m w
l(u) d de



r .vapat, al and van atarc 4 , 1965

A. fDroche

Settlemaa of Ivetila P1.w0at4 - sknc Mo 4700

1t. Attac1,, ar pppo ofws 0.nc text of th Covi on
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4, Xir. aalt* ha alao proposd soec~iie in teoml hc
Could b* c when th omitte of teho dals wi P n
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Mr. Graves March 3, 1965

Lars J. Lind

Press Conference on Settlemint of Investment Disputes

Mr. Broches is in favor of the suggestion of having a press
conference after the Board has approved the draft Convention on
SID and the report, The approval is likely to be given on March
18, although there is a small possibility that some last-minute
changes might have to be approved on March 23, The best time
for a press conference would seem to be 1700 hours, Tuesday,
March 23, at headquarters.

For the press conference we sihould have available for the
press the draft Convention itself, the accomparging report and
a press release announcing the decision by the Board, giving
the highlights of the Convention and explaining the next steps
(submission to governments, signing, ratification, entry into
force, etc.). I shall work together with Sella and Pinto in
the Legal Department on this,

Invitations to correspondents could go out immediately after
the expected approval by the Board on March 18. The ony slight
difficulty might be that not all governments would have had time
to receive copies of the Convention and the report by March 23,
although they would have been mailed by then. I do not think
this is a major consideration, as we cannot keep the decision
on ice much longer than the period March 18 - March 23, and even
in that period there is no guarantee against premature stories
on the decision.

Although Legal Counsel should be the main spokesman on this
subject, it might be that Mr, Woods would like to announce the
decision by the Board and open the proceedings. Perhaps you
would like to check that point.

LJI/jsw
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*Memorandum of Meeting of the Committee of the Whole on Settlement of
Investment Disputes held on February 25, 1965 at 3:00 p.m.

1. There were present:

Chairman

George D. Woods, President

Executive Directors and Alternates acting as Executive Directors

A. Bogoev (Alternate) Reignson C. Chen
Otto Donner John M. Garba
J. Gutierrez Cano R. Hirschtritt (Temporary Alternate)
Ali Akbar Khosropur (Alternate) M. N. Kochman
A. Lamb (Temporary Alternate) Luis Machado
Jean Malaplate (Alternate) Jorge Mejia-Palacio
Eiji Ozaki K.S.S. Rajan
M. San Miguel Sumanang (Temporary Alternate)
Vilhjalmur Thor Andre van Campenhout
A.J.J. van Vuuren (Alternate) S. Wright (Temporary Alternate)

Alternates not acting Officers and Staff
as Executive Directors Participating

H. Abramowski A. Broches
0. Haushofer M. M. Mendels
J. Haus-Solis Christopher Pinto

Piero Sella
Donald D. Fowler

*This memorandum consists of staff notes of the discussion and is not an
approved record.

Distribution:

Members of the Committee of the Whole
President
Vice Presidents
Department Heads

Legal Department
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Article 69

2. Mr. Broches introducing Article 69, said that the main object of the
procedure prescribed was to ensure that the Convention would enter into
force only when it had been ratified or accepted by a reasonable number of
both capital-importing and capital-exporting States. An alternative
approach might be to provide that the Convention would enter into force
on ratification by a certain number of States, and at the same time
prescribe a time limit after which, if the required number of ratifications
had not been received, it would be open to those States which had ratified
to bring the Convention into force among themselves.

3. Mr. Rajan did not think that the Executive Directors of the Bank
should be given a role in bringing the Convention into force. Decisions
were usually taken by the Directors through ascertaining a consensus. On
an issue like that presented by Article 69 there might be a clear divergence
of views leading to a vote and the attendant problems. As to the number
of ratifications required, his own view was that a requirement of, say, 24
ratifications would take into account the desirability of ratification by an
appropriate number of capital-exporting ind capital-importing countries.

4. Mr. Chen and Mr. Garba endorsed the statement of Mr. Rajan and pro-
posed that the Conveation enter into force on ratification or acceptance
by not less than 25 member States of the Bank without further action by
the Executive Directors.

5. Mr. Machado thought the procedure in Article 69 would place the
Executive Directors in the position of determining what combination of
States should bring the Convention into force. He anticipated that the
capital-exporting countries would be the first to join, and clearly the
Executive Directors ought not to bring the Convention into force if only
capital-exporting countries had adhered to it. On the other hand, it had
to be borne in mind that when acting as the Executive Directors of the
Bank they would have to reach a decision on the issue by a system of
weighted voting which was controlled in effect by three Directors. He
would favor substituting the procedure in Article 69 by a requirement of
ratification by a fixed number of countries neither so high as to prevent
the Convention going into force nor too low, and one which did not require
action by the Executive Directors.

6. hr. Woods observed in reply that recent informal contacts had led
him to believe that not only capital-exporting countries but also several
capital-importing countries were looking forward to acceding to the
Convention as early as possible.

7. In reply to Mr. van Vuuren, Mr. Broches said that the procedure in
Article 69 had been designed with a view to ensuring that there would be a
fair representation of both capital-exporting and capital-importing countries
among adherents to the Convention.



8. Mr. van Vuuren said he could support the procedure in Article 69 as
it stood.

9. Mr. Donner said he had a strong preference for eliminating the role
of the Executive Directors in bringing the Convention into force. There
were constitutional difficulties in making the entry into force of an agree-
ment between States dependent on a decision by the Executive Directors of
the Bank. He was, therefore, in favor of making ratification of the Conven-
tion by a specified number of countries the only requirement for entry into
force.

10. Mr. van Campenhout thought the procedure in Article 69 would give
rise to difficulties. For instance, what criteria were the Directors to
apply in order to determine whether the right kinds of countries were
included among the 12 that had ratified? Would an Executive Director be
justified in voting for bringing the Convention into force even if none of
the countries he represented had ratified it? Nor was he convinced that it
would be easy to determine whether a particular country was a capital-exporting
or a capital-importing country.

11. Mr. Kochman endorsed the points raised by Mr. Rajan and supported
deletion of the requirement of action by the Executive Directors for entry
into force of the Convention.

12. Mr. ialaplate preferred to omit the role of the Executive Directors
in bringing the Convention into force. He would favor requiring ratification
or acceptance by at least 24 States.

13. Mr. Hirschtritt was in favor of the Convention entering into force on
ratification by a specified number of States.

14. Mr. Gutierrez-Cano favored automatic entry into force upon ratifica-
tion or acceptance by a specified number of States fixed so as to ensure
adequate participation by capital-importing countries.

15. Mr. Ozaki said the Japanese Government did not favor requiring action
by the Executive Directors to bring the Convention into force. In its
written comments his Government had proposed that ratification or acceptance
by 25 States (roughly one-fourth of the Bank's membership) be made the
condition for entry into force of the Convention.

16. Mr. Woods said it was clear that there was a consensus among the
Directors that the procedure in Article 69 whereby the Convention would
enter into force after action by the Executive Directors of the Bank acting
on the recommendation of the President should be eliminated. It remained
to decide upon the actual number of States required to ratify or accept the
Convention in order to bring it into force.



17. In that connection he recalled that over some three years the Bank
had, with the knowledge and approval of the Executive Directors, invested a
very substantial amount of money and effort in order to bring the Convention
into being in the sincere belief that the proposed Centre would prove to be
of very great assistance in the efforts of countries towards economic develop-
ment. The Governors of the Bank at their meeting in September, 1964 had
enjoined the Directors to bring the Centre into being. He would like to see
the Centre created as early as possible so that it could prove its worth
through its operation and achievements. The figure of 12 ratifications had
been initially proposed as being the lowest figure that might gain acceptance.
It now appeared that several Directors thought that figure too low. He
would urge the Directors to agree upon the lowest number which they felt would
be acceptable, and for the purposes of the discussion he would like to suggest
20.

18. Mr. Wright said that a great deal of effort had gone into this
project and it was to be hoped that a large number of countries would
eventually adhere to the Convention. There might be a certain hesitancy
on the part of some countries at first and the best way to overcome it would
be to prove the usefulness of the Centre through its operation. Hesitancy
on the part of the majority of countries should not be permitted to deprive
the others of the use of the facilities of the Centre, and for that reason
he would favor a low number of ratifications. It had been argued that as a
consequence of the deletion of the requirement of action by the Executive
Directors the number of ratifications should be increased. He saw no
connection between these requirements and would still favor the number 12.
However, if the figure 20 found general acceptance he would support it.

19. Mr. Machado said he had no strong views on the number of ratifications
to be required. In his view the principal consideration should be the minimum
number of countries that would justify the additional expense that the Bank
would assume in maintaining the Centre and opening it for business. We would
have no objection to requiring the ratification of from 12 to 20 States.

20. Mr. Chen said that in view of the arguments advanced he would
support the figure suggested by Mr. Woods, viz. 20.

21. Mr. van Campenhout said he could support a figure between 12, which
seemed the minimum that would justify setting up an administration, and say
20.

22. Messrs. Mejia-Palacio, van Vuuren, Khosropur, Rajan and Ozaki said
they could support Mr. Woods' suggestion to require ratification by 20
countries.

23. Mr. Woods said there was agreement among the Directors that Article
69 should require ratification by 20 countries to bring the Convention into
force.
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24. Mr. Malaplate proposed that for a State ratifying after initial entry
into force the interval between deposit of its instrument of ratification
and entry into force for that State should be 30 days.

25. Mr. Broches agreed that a provision along those lines should be
added, and suggested that the interval between deposit of the twentieth
instrument of ratification and initial entry into force of the Convention
should likewise be 30 days.

26. Mr. Machado supported Mr. Brochest proposal.

27. Mr. van Campenhout asked whether 30 days after deposit of the twentieth
instrument of ratification would, as a practical matter, be sufficient to
organize the Centre.

28. Mr. Broches replied that it was only necessary to ensure that the
Convention had entered into force before the President of the Bank convened
the first meeting of the Administrative Council. It was at that meeting
that the Secretary-General would be elected and steps taken to organize the
Centre.

Article 69A

29. Mr. Kochman asked whether Mr. Broches could give him the background
to Article 69A which seemed to him unnecessary.

30. Iir. Broches agreed that if a State entered into an international
agreement it had an obligation to adapt its own law to the extent necessary
to carry out its obligations, and that on a strict view a provision of this
kind was unnecessary. In earlier drafts, following the precedent of the
Bank's Articles of Agreement, the provisions on privileges and immunities
and on enforcement of awards had been followed by a specific injunction
to States to take whatever action might be necessary to implement their
obligations in terms of their own law. At the Legal Committee some delegates
had questioned the need for such a provision while others had felt it would
be a useful reminder to States and perhaps even necessary in some States
where treaties would not be applied without implementing legislation. It
was finally decided without dissent to include a provision along the lines
of Article 6A at the end of the Convention.

31. Mr. Mejia-Palacio said that in the light of his experience Article
69A would serve a very useful purpose and would ensure that implementing
legislation would be enacted.

32. Mr. van Campenhout said that while Article 69A might be strictly
unnecessary it could be very useful. It should be brought home to govern-
ments that it was not enough merely to ratify a Convention but that they
must also take effective steps to implement their obligations under it.
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Precedents for such a clause were to be found in the Bretton Woods Agreements.

33. Mr. Malaplate said that while he had no objection to retaining
Article 69A he did not think it useful. He wondered whether a State would
agree to accept what might appear to it a limitation of its legislative
power.

34. Mr. Broches replied that such a provision was frequently included
in international agreements and had proved acceptable.

35. Mr. Woods said that there was a consensus among the Directors in
favor of retaining the text of Article 69A which would be renumbered Article
70.

Articles 71, 72 and 73

36. Mr. Broches invited attention to the text of Articles 71-73 which had
been distributed informally during the meeting:

Article 71

This Convention shall apply to all territories for whose
international relations a Contracting State is responsible
except those which are excluded by such State by written notice
to the Bank either at the time of ratification or acceptance
or subsequently.

Article 72

Any Contracting State may denounce this Convention by
written notice to the Bank. The denunciation shall take
effect six months after receipt by the Bank of such notice.

Article 73

Notice by a Contracting State pursuant to Articles 71
or 72 shall not affect the rights or obligations under this
Convention of that State, or of any of its constituent sub-
divisions or agencies, or of any national of that State with
respect to or arising out of proceedings for conciliation or
arbitration of a dispute which it had consented to submit
to the jurisdiction of the Centre before such notice was
received by the Bank.

37. Mr. Broches said that the new texts constituted a technical improve-
ment over the previous versions of these articles and had been drafted in
the light of corments made by the Japanese Government. Wlith reference to
Article 71 the Australian Government had inquired whether the phrase "which
are excluded by such State by written notice to the Bank" was intended to



- 7 -

convey the notion that once a territory had been excluded it remained
excluded or, whether the Article provided a built-in revolving door by
which a State could withdraw an exclusion. It was his firm view that the
present wording would permit a Contracting State to exclude a dependent
territory (sometimes necessary because there had been no time to consult the
legislature of the dependent country) and later to include it, perhaps after
the dependent territory had given its assent to being bound by the Convention.

38. Mr. Machado said that the notice required by Article 72 should be
communicated to the Centre rather than to the Bank which was merely the
sponsor of the institution.

39. Mr. Broches pointed out that the Bank, as depositary of the Conven-
tion, was the proper authority to which this kind of communication (including
ratifications of the Convention and of amendments) should be addressed. The
Bank was designated depositary in the concluding paragraph of the Convention.
It was usual to designate the sponsor of an institution as depositary.
It was also usual to provide that actions affecting the structure of the
Convention as a whole, such as denunciation by a Contracting State, should
be notified to the depositary which, as Mr. Machado had pointed out, was
charged with keeping records and transmitting information to all Contracting
States.

40. Mr. Machado thought that the position might be made clear by changing
any reference to "the Bank" to read "the Bank as depositary" thus limiting
the Bank's functions in this respect to the mere keeping of records and the
other simple functions of a depositary.

41. Mr. van Campenhout supported by Mr. Rajan suggested that the problem
referred to by Mr. Machado might be taken care of by making it clear in the
Report of the Executive Directors that when there was a reference to "the
Bank" in these provisions what was meant was the Bank in its capacity as
depositary of the Convention. This would be preferable to encumbering the
text by the change suggested.

42. Mr. Malaplate referring to Mr. Machado's suggestion observed that
deposit of instruments with the Centre might in any event not be possible
during the period before the Centre had come into existence.

43. Mr. 'oods said that the sense of the meeting appeared to be that the
Report of the Executive Directors should reflect the point made by
Mr. Machado while the text of the Convention might be left as it stood.
The final paragraph of the Convention would, in any event, clearly define
the posture of the Bank.

44. Mr. Gutierrez Cano wondered whether the words "the Bank" could be
replaced by the words "the depositary".
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45. Mr. Broches said that it might be possible when the term "Bank"
was first used in Article 68 to follow it by the words "as the depositary
of this Convention".

46. Mr. Hirschtritt said he would exercise caution in obscuring the
role of the Bank upon which the Centre would depend to a great extent at
any rate in the early years of its existence.

47. Mr. Woods said that the reference to the Bank in Article 68 would be
followed by the words suggested by Mr. Broches viz. "as the depositary of
this Convention". Articles 71 and 72 would thereafter refer to "the
depositary" rather than "the Bank".

Article 72

48. Mr. Machado said that the arguments advanced by him regarding use of
the words "the Bank" in Article 71 applied with greater force to Article 72.
Contracting States should not be permitted to denounce the Convention merely
by written notice to the Bank which, as depositary, only received and filed
communications. Notice should be given both to the Bank and to the
Administrative Council. In the alternative the provision might merely
require "written notice" without specifying to whom such notice should be
addressed.

49. Mr. Woods asked Mr. Broches to point out what would be the functions
of the Bank as depositary of the Convention.

50. Mr. Broches stated that the features were listed in the draft Article
72 which was before the meeting and was based on the most recent United
Nations treaty practice. These functions would be to notify Contracting
States of signatures of the Convention, ratifications and acceptances,
exclusions from territorial application, the date of entry into force of
the Convention, and denunciations.

51. Mr. Woods asked a show of hands on the question of whether the
article in question should be left as it was, except for the substitution
cf the term "depositary" for the word "Bank", and announced that there was
a large majority in favor of leaving the article as it was.

Article 73

52. 1ir, Broches referred to draft Article 73 which had been presented
to the meeting and explained that it was intended to deal with the effects
of denunciation of the Convention or the exclusion of a territory from the
scope of the application of the Convention on consents to conciliation or
arbitration under the Convention already given. Mr. Malaplate had proposed
a simplification of the language of that article and he would like to
consider that drafting point further and to report to the Board at the
next session.
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53. Mr. Malaplate stated that the proposal he had made could somehow
affect the substance of the provision because the article as it stood now
did not seem to protect a consent given before denunciation or exclusions
if proceedings under that consent had not yet started.

54. Mr. Blroches replied that the intention of Article 73 in the text
submitted to the Directors was to make it clear that if a State had consented
to arbitration, for instance by entering into an arbitration clause with an
investor, the subsequent denunciation of the Convention by that State would
not relieve it from its obligation to go to arbitration if a dispute arose.
He could not see any difference of substance between the text as it stood and
Mr. Malaplate's proposal but in any case, he would review the language of that
article to make sure that the provision was clear.

55. Mr. Malaplate remarked that if the English text was clear, the French
and Spanish texts seem to apply the only procedures which had been initiated
before denunciation of the Convention by that State.

56. Mr. Woods suggested that the Spanish and French texts be reviewed in
order to conform them with the English text.

57. Mr. Mejia-Palacio asked what would happen if a State which was a party
to the Convention signed an agreement with a company and later withdrew from
the Centre while no disputes were pending. If, say ten years later a dispute
arose - would that dispute still be under the jurisdiction of the Centre?

58. Mr. Broches replied that if the agreement with the company included
an arbitration clause and that agreement lasted for say 20 years, that State
would still be bound to submit its disputes with that company under that
agreement to the Centre.

59. Mr. Mejia-Palacio stated that in certain cases agreement had no
definite duration but provided that they could be terminated by denunciation.

60. Mr. Broches remarked that in the case of an arbitration clause which
could be terminated by one of the parties, the jurisdiction of the Centre
would come to an end on termination of the clause.

61. Mr. Gutierrez Cano said that Article 73 in the new text was lacking
a time limit beyond which the Convention would cease to apply. Unless such
time limit was introduced States would be bound indefinitely. He had in mind
the case in which there was no agreement between the State and the foreign
investor but only a general declaration on the part of the State in favor of
submission of claims to the Centre and a subsequent withdrawal from the
Convention by that State before any claim had been in fact submitted to the
Centre. Would the Convention still compel the State to accept the jurisdiction
of the Centre?

62. Mr. Broches replied that a general statement of the kind mentioned by
Mr. Gutierrez Cano would not be binding on the State which had made it until
it had been accepted by an investor. If the State withdraws its unilateral
statement by denouncing the Convention before it has been accepted by any
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investor, no investor could later bring a claim before the Centre. If, however,
the unilateral offer of the State has been accepted before the denunciation
of the Convention, then disputes arising between the State and the investor
after the date of denunciation will still be within the jurisdiction of the
Centre.

63. Mr. Rajan said that Mr. Broches' reply to Mr. Mejia-Palacio on the
question of termination of agreements had not satisfied him entirely because
disputes could arise out of the very termination of the agreement.

6h. Mr. Broches answered that in replying to Mr. Mejia-Palacio he had
taken the case of a State which had reserved, in its contract, the right to
terminate the arbitration clause therein. It would have been an unusual
clause but if it existed the parties would be bound by it.

65. M"r. Rajan said that he was still not clear about this question.

66. Mr. Woods thought it important to clarify all the implications of
Article 73 before proceeding further. For his part he thought Article 73
expressed a basic principle, i.e. that if an agreement was in force at the
time the State party to that agreement denounced the Convention, obligations
under that contract to have recourse to arbitration would continue after
denunciation.

67. Mr. Machado stated that the fact that sovereign States would be
parties to the Convention would create additional difficulties. As long as
the State was a party to the Convention it had to fulfil in good faith all
its obligations under the Convention and, if a proceeding had been started,
subsequent denunciation of the Convention by that State should have no
retroactive effect. To say, however, that the Centre would continue to have
jurisdiction over disputes which arose after the State had ceased to be a
member of the Centre would in fact compel the State to remain forever in an
organization to which it did not want to belong. He therefore suggested
that the provision be amended to say that denunciation shall not affect
obligations arising out of proceedings or conciliation or arbitration which
had started before the Centre and before notice of denunciation had been
received.

68. Mr. Woods pointed out that this proposal would frustrate the main
purpose of the Convention.

69. Mr. Mejia-Palacio agreed that if a State had undertaken to go before
the Centre it could not unilaterally decide that its undertaking had come to
an end, but both in international law and domestic law every obligation comes
to an end either because it is fulfilled or because the parties have agreed
to terminate it or by prescription. Therefore, he had suggested that some
ways be found for setting a time limit, as wide as necessary, after which an
undertaking to submit to the jurisdiction of the Centre could come to an end.
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been questioned at any of the regional meetings or in the Legal Committee.
It was a basic essential provision. The Convention establishes the principle
that agreements to arbitration cannot be broken by one of the parties. The
provision under discussion only drew the necessary consequences in case of
denunciation of the Convention: the denouncing State could not incur any
new obligations but the existing obligations would remain in force.

71. Mr. Woods asked for a show of hands for those in favor of leaving the
substance of Article 73 as it was and announced that the consensus was to
leave Article 73 unchanged.

Article 74

72. Mr. Kochman asked whether such a provision was necessary in the
Convention as it dealt with a matter of detail.

73. Mr. Broches agreed that the provision was not necessary. It had been
introduced because a similar provision existed in the Articles of Agreement
for IDA.

74. Mr. Woods asked whether there was any objection to deleting the
article. As there was none, he stated that the article would be deleted.

Article 75

75. Mr. Broches pointed out that this provision was necesssry under the
regulations for registration of treaties adopted by the General Assembly.

Article 76

76. Mr. Broches suggested some re-arrangement of the items contained in
it and some minor drafting suggestions.

Final Clause

77. Mr. Broches explained that the final clause provided that the Convention
would be in three languages, English, French and Spanish and each text would
be equally authentic. The three languages would be listed in their respective
alphabetical order for each language. The clause also indicated that the
Bank would sign the Convention for the sole purpose of indicating its
acceptance of its functions of depositary given to it by the Convention.

78. Mr. Ialaplate stated that his government would like a provision
somewhere in the Convention specifying that the Bank would have to provide
the Contracting States with certified copies of the Convention.

Article 26 (2)

79. Mr. Woods invited the Committee to consider again Article 26(2) on
which the discussion had not been completed last week. He then invited
Mr. Broches briefly to review the contents and implications of that Article
26(2).
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80. Mr. Broches stated that Article 26(2) would permit, under certain
specific circumstances, the substitution of a State for its national in
proceedings before the Centre with the consent of the other State. Some
objections of principle had been voiced and some strong support of the
provision had been given. In further conversations with Directors he had
found that some of them while finding the provisions entirely acceptable would
nevertheless be willing to leave them out in order to meet the objections
raised by some Directors. Some Directors had proposed far-reaching amendments
to the provision.

81. Mr. Woods ae.ked for a vote on the question whether paragraph (2) of
Article 26 shculd b- elimrinate:1. Me;srs. Garba, Gutierr- Cano, Kochman
Mejia-Palacio, Machado, Khosropur and San Pi~iiel werein favor of eliminating
the provision.

82. Mr. 'oods then asked the Directors who were in favor of retaining
the provIsi"n - r:.e tHfir hand. MLssrs. Donner van Vuuren, eing
Osaki. 8un : and van Cnpenhout were in favor of retaining the
provision.

83. Mr. Woods announced that as 7 Directors were in favor of retaining
the provision, 7 wera arinst retaining it, 5 had abstained and 1 was absent
the question would be reconsidered at the next meeting of the Comiiattee of
the UJhole.

84. The meeting adjourned at 4.45 p.m.
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PREAMBLE

The Contracting States

1. Considering the need for international cooperation
for economic development, and the role of international
investment therein;

2. Bearing in mind the possibility that from time to time
disputes may arise in connection with such investment be-
tween Contracting States and nationals of other Contract-
ing States and hearing in mind the desirability that such
disputes he settled in a spirit of mutual confidence, and
with due respect for the principle of equal rights of States
in the exercise of their sovereignty;

3. Recognizing that while such disputes would usually
be subject to national legal processes, international methods
of settlement may be appropriate in certain cases;

4. Attaching particular importance to the availability of
facilities for international conciliation or arbitration to
which Contracting States and nationals of other Contract-
ing States may submit such disputes if they so desire;

5. Desiring to establish such facilities under the aus-
pices of the International Bank for Reconstruction and
Development;

6. Recognizing that mutual consent by the parties to
submit such disputes to conciliation or to arbitration
through such facilities constitutes an agreement to be
observed in good faith which requires in particular that
due consideration be given to any recommendation of con-
ciliators, and that any arbitral award be complied with;
and

7. Declaring that no Contracting State shall by the
mere fact of its ratification or acceptance of this Conven-
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tion be deemed to be under any obligation to submit any
particular dispute to conciliation or arbitration in the
absence of a specific undertaking to that effect,

Have agreed as follows:
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CHAPTER I

International Centre for Settlement of Investment Disputes

SECTION 1

Establishment and Organization

Article 1
(1) There is hereby established the International

Centre for Settlement of Investment Disputes (hereinafter
called the Centre).

(2) The purpose of the Centre shall be to provide
facilities for conciliation and arbitration of investment dis-

putes between Contracting States and nationals of other

Contracting States in accordance with the provisions of this
Convention.

Article 2
The seat of the Centre shall be at the principal office

of the International Bank for Reconstruetion and Develop-
ment (hereinafter called the Bank). The seat may be
moved to another place by (lecision of the Administrative
Council adopted by a majority of two-thirds of its members.

Article 3
The Centre shall have an Administrative Council and

a Secretariat and shall maintain a Panel of Conciliators
and a Panel of Arbitrators.

SECTION 2

The Administrative Council

Article 4
(1) The Administrative Council shall be composed

of one representative of each Contracting State. An alter-
nate may act as representative in case of his principal's
absence from a meeting or inability to act.

(2) In the absence of a contrary designation, each
governor and alternate governor of the Bank appointed by
a Contracting State shall be cx officio its representative and
its alternate respectively.
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Article 5
The President of the Bank shall be ex officio Chair-

man of the Administrative Council (hereinafter called the
Chairman) but shall have no vote. During his absence or
inability to act and during any vacancy in the office of
President of the Bank, the person for the time being acting
as President shall act as Chairman of the Administrative
Council.

Article 6
(1) Without prejudice to the powers and functions

vested in it by other provisions of this Convention, the
Administrative Council shall

(a) adopt the administrative and financial regula-
tions of the Centre;

(b) adopt the rules of procedure for the institution
of conciliation and arbitration proceedings;

(c) adopt the rules of procedure for conciliation and
arbitration proceedings (hereinafter called the
Conciliation Riles and the Arbitration Rules)

(d) approve arrangements with the Bank for the
use of the Bank's administrative facilities and
services;

(e) determine the conditions of service of the
Secretary-General and of any Deputy Secretary-
General;

(f) adopt the annual budget of revenues and expendi-
tures of the Centre;

(g) approve the annual report on the operation of
the Centre.

The decisions referred to in sub-paragraphs (a),
(b), (c) and (f) above shall be adopted by a majority of
two-thirds of the members of the Administrative Council.

(2) The Administrative Council may appoint such
committees as it considers necessary.

(3) The Administrative Council shall also exercise
such other powers and perform such other functions as it
shall determine to he necessary for the implementation of
the provisions of this Convention.



5

Article 7
(1) The Administrative Council shall hold an annual

meeting and such other meetings as may be determined by
the Council, or convened by the Chairman, or convened by
the Secretary-General at the request of five members or
one-fourth of the members of the Council, whichever is less.

(2) Each member of the Administrative Council
shall have one vote and, except as otherwise herein pro-
vided, all matters before the Council shall be decided by a
majority of the votes cast.

(3) A quorum for any meeting of the Administrative
Council shall be a majority of its members.

(4) The Administrative Council may establish, by
a two-thirds majority of its members, a procedure whereby
the Chairman may seek a vote of the Council without con-
vening a meeting of the Council. The vote shall be con-
sidered valid only if the majority of the inenbers of the
Council cast their votes within the time limit fixed by the
said procedure.

Article 8
Members of the Administrative Council and the

Chairman shall serve without remuneration from the
Centre.

SECTIoN 3
The Secretariat

Article 9
The Secretariat shall consist of a Secretary-General,

one or more Deputy Secretaries-General and staff.

Article 10
(1) The Secretary-General and any Deputy Secre-

tary-General shall be elected by the Administrative Council
by a majority of two-thirds of its members upon the nomi-
nation of the Chairman for a term of service not exceeding
six years and shall be eligible for re-election. After consult-
ing the members of the Administrative Council, the Chair-
man shall propose one or more candidates for each such
office.
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(2) The offices of Secretary-General and Deputy
Secretary-General shall be incompatible with the exercise
of any political function. Neither the Secretary-General
nor any Deputy Secretary-General may hold any other
employment or engage in any other occupation except with
the approval of the Administrative Council.

(3) During the Secretary-General's absence or in-
ability to act, and during any vacancy of the office of
Secretary-General, the Deputy Secretary-General shall act
as Secretary-General. If there shall be more than one
Deputy Secretary-General, the Administrative Council shall
determine in advance the order in which they shall act as
Secretary-General.

Article 11
The Secretary-General shall be the legal representa-

tive and the principal officer of the Centre and shall be
responsible for its administration, including the appoint-
ment of staff, in accordance with the provisions of this
Convention and the rules adopted by the Administrative
Council. He shall perform the function of registrar and
shall have the power to authenticate arbitral awards
rendered pursuant to this Convention, and to certify copies
thereof.

SECTION 4

The Panels

Article 12
The Panel of Conciliators and the Panel of Arbi-

trators shall each consist of qualified persons, designated
as hereinafter provided, who are willing to serve thereon.

Article 13
(1) Each Contracting State may designate to each

Panel four persons who may but need not be its nationals.
(2) The Chairman may designate ten persons to each

Panel. The persons so designated to a Panel shall each have
a different nationality.
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Article 14
(1) Persons designated to serve on the Panels shall

be persons of high moral character and recognized com-
petence in the fields of law, commerce, industry or finance,
who may be relied upon to exercise independent judgment.
Competence in the field of law shall be of particular impor-
tance in the case of persons on the Panel of Arbitrators.

(2) The Chairman, in designating persons to serve
on the Panels, shall in addition pay due regard to the
importance of assuring representation on the Panels of the
principal legal systems of the world and of the main forms
of economic activity.

Article 15
(I) Panel members shall serve for renewable periods

of six years.
(2) In case of death or resignation of a member of a

Panel, the authority which designated the member shall
have the right to designate another person to serve for the
remainder of that member's term.

(3) Panel members shall continue in office until their
successors have been designated.

Article 16
(1) A person may serve on both Panels.
(2) If a person shall have been designated to serve

on the same Panel by more than one Contracting State, or
by one or more Contracting States and the Chairman, he
shall be deemed to have been designated by the authority
which first designated him or, if one such authority is the
State of which he is a national, by that State.

(3) All designations shall be notified to the Secre-
tary-General and shall take effect from the date on which
the notification is received.

SECTION 5
Financing the Centre

Article 17
If the expenditure of the Centre cannot be met out of

charges for the use of its facilities, or out of other receipts,
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the excess shall be borne by Contracting States which are
members of the Bank in proportion to their respective sub-
scriptions to the capital stock of the Bank, and by Contract-
ing States which are not members of the Bank in accord-
ance with rules adopted by the Administrative Council.

SECTION 6
Status, Immunities and Privileges

Article 18
The Centre shall have full international legal per-

sonality. The legal capacity of the Centre shall include the
capacity

(a) to contract;
(b) to acquire and dispose of movable and immov-

able property;
(c) to institute legal proceedings.

Article 19
To enable the Centre to fulfil its functions, it shall

enjoy in the territories of each Contracting State the imi-
munities and privileges set forth in this Section.
Article 20

The Centre, its property and assets shall enjoy im-
munity from all legal process, except when the Centre
waives this immunity.

Article 21

The Chairman, the members of the Administrative
Council, persons acting as conciliators or arbitrators or
members of a Committee appointed pursuant to paragraph
(3) of Article 52, and the officers and employees of the
Secretariat

(a) shall enjoy immunity from legal process with
respect to acts performed by them in the exercise of their
functions, except when the Centre waives this immunity;

(b) not being local nationals, shall enjoy the same
immunities from immigration restrictions, alien registra-
tion requirements and national service obligations, the same
facilities as regards exchange restrictions and the same
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treatment in respect of travelling facilities as are accorded

by Contracting States to the representatives, officials and

employees of comparable rank of other Contracting States.

Article 22
The provisions of Article 21 shall apply to persons

appearing in proceedings under this Convention as parties,

agents, counsel, advocates, witnesses or experts; provided,
however, that sub-paragraph (b) thereof shall apply only

in connection with their travel to and from, and their stay

at, the place where the proceedings are held.

Article 23
(1) The archives of the Centre shall be inviolable,

wherever they may be.
(2) With regard to its official communications, the

Centre shall be accorded by each Contracting State treat-

ment not less favourable than that accorded to other inter-

national organizations.

Article 24
(1) The Centre, its assets, property and income, and

its operations and transactions autiorised by this Conven-

tion shall be exempt from all taxation and customs duties.

The Centre shall also be exempt from liability for the col-

lection or payment of any taxes or customs duties.

(2) Except in the case of local nationals, no tax shall

be levied on or in respect of expense allowances paid by the

Centre to the Chairman or members of the Administrative

Council, or on or in respect of salaries, expense allowances

or other emoluments paid by the Centre to officials or em-

ployees of the Secretariat.
(3) No tax shall be levied on or in respect of fees or

expense allowances received by persons acting as concili-

ators, or arbitrators, or members of a Committee appointed

pursuant to paragraph (3) of Article 52, in proceedings
under this Convention, if the sole jurisdictional basis for

such tax is the location of the Centre or the place where

such proceedings are conducted or the place where such fees

or allowances are paid.
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CHAPTER II

Jurisdiction of the Centre
Article 25

(1) The jurisdiction of the Centre shall extend to
any legal dispute arising directly out of an investment,
between a Contracting State (or any constituent subdivision
or agency of a Contracting State designated to the Centre
by that State) and a national of another Contracting State,
which the parties to the dispute consent in writing to sub-
mit to the Centre. When the parties have given their con-
sent, no party may withdraw its consent unilaterally.

(2) "National of another Contracting State" means:
(a) any natural person who had the nationality of a

Contracting State other than the State party to
the dispute on the date on which the parties con-
sented to submit such dispute to conciliation or
arbitration as well as on the date on which the
request was registered pursuant to paragraph
(3) of Article 28 or paragraph (3) of Article 36,
but does not include any person who on either
date also had the nationality of the Contracting
State party to the dispute; and

(b) any juridical person who had the nationality of
a Contracting State other than the State party
to the dispute on the date on which the parties
consented to submit such dispute to conciliation
or arbitration and any juridical person which
had the nationality of the Contracting State
party to the dispute on that date and which,
because of foreign control, the parties have
agreed should be treated as a national of another
Contracting State for the purposes of this
Convention.

(3) Consent by a constituent subdivision or agency
of a Contracting State shall require the approval of that
State unless that State notifies the Centre that no such
approval is required.
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(4) Any Contracting State may, at the time of ratifi-
cation or acceptance of this Convention or at any time
thereafter, notify the Centre of the class or classes of dis-
putes which it would or would not consider submitting to
the jurisdiction of the Centre. The Secretary-General shall
forthwith transmit such notification to all Contracting
States. Such notification shall not constitute the consent
required by paragraph (1).

Article 26

(1) Consent of the parties to arbitration under
this Convention shall, unless otherwise stated, he deemned
consent to such arhitration to the exclusion of any other
renedy. A Contracting State may require the exhaustion
of local adinnistrative or judicial remedies as a condition
of its consent to arbitration under this Convention.

1(2) Notwithstanding the provisions of paragraph
(1) of Article 2, a Contracting State which has consented
to subnit to lhe (entre a dispute witi a national of another
Contracting State may, at the time of such consent or at
any time thereafter, consent to the substitution for such
national, in proeeedings in accordance with the provisions
of this (onrention, of the State of which he is a national
or of a public international institution if such State or insti-
tution, having satisfied the claim of such national under an
investment insurance scheme, is suhrogated to the rights
of such national. Such consent may he withdrawn at any
time before the State or institution shall have notiied to
the other State in respect of such dispute its written under-
taking (a) to be hound by the provisions of this Convention
in the same manner as such national and (h) to waive re-
course to any other remedy to which it might otherwise be
entitled.]

Article 27
(1) No Cont racting State shall give diplomatic pro-

tection or bring an international claim in respect of a dis-
pute which one of its nationals and another Contracting
State shall have consented to submit or shall have submitted
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to arbitration under this Convention, unless such other
Contracting State shall have failed to abide by and comply
with the award rendered in such dispute.

(2) Diplomatic protection, for the purposes of para-
graph (1), shall not include informal diplomatic exchanges
for the sole purpose of facilitating a settlement of the
dispute.

CHAPTER III

Conciliation

SEcTION 1

Request for Conciliation

A rticle 28
(1) Any Contracting State or any national of a Con-

tracting State wishing to institute conciliation proceedings
shall address a request to that effect in writing to the
Secretary-Gcneral who shall send a copy of the request to
the other party.

(2) The request shall contain information concern-
ing the issues in dispute, the identity of the parties and
their consent to conciliation in accordance with the rules of
procedure for the institution of conciliation and arbitration
proceedings.

(3) The Secretary-General shall register the request
unless he finds, on the basis of the information contained
in the request, that the dispute is manifestly outside the
jurisdiction of the Centre. He shall forthwith notify the
parties of registration or refusal to register.

SECTION 2

Constitution of the Conciliation Commission

Article 29
(1) The Conciliation Commission (hereinafter called

the Commission) shall be constituted as soon as possible
after registration of a request pursuant to Article 28.
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(2) (a) The Commission shall consist of a sole con-
ciliator or any uneven number of conciliators appointed as
the parties shall agree.

(b) Where the parties do not agree upon the
number of conciliators and the method of their appoint-
ment, the Commission shall consist of three conciliators,
one conciliator appointed by each party and the third, who
shall be the president of the Commission, appointed by
agreement of the parties.

Article 30
If the Commission shall not have been constituted

within 90 days after notice of registration of the request
has been dispatched by the Secretary-General in accordance
with the provisions of paragraph (3) of Article 28, or such
other period as the parties may agree, the Chairman shall,
at the request of either party and after consulting both

parties as far as possible, appoint the conciliator or con-
ciliators not yet appointed.

Article 31
(1) Conciliators may be appointed from outside the

Panel of Conciliators, except in the case of appointments
pursuant to Article 30.

(2) Conciliators appointed from outside the Panel of
Conciliators shall possess the qualities stated in paragraph
(1) of Article 14.

SECTION 3

Conciliation Proceedings

Article 32
(1) The Commission shall be the judge of its own

competence.
(2) Any objection by a party to the dispute that that

dispute is not within the jurisdiction of the Centre, or for
other reasons is not within the competence of the Commis-
sion, shall be considered by the Commission which shall
determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.
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Article 33
Any conciliation proceeding shall be conducted in

accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the Con-
ciliation Rules in effect on the date on which the parties
consented to conciliation. If any question of procedure
arises which is not covered byN this Section or the Concilia-
tion Rules or any rules agreed by the parties, the Commis-
sion shall decide the question.

Article 34
(1) It shall be the duty of the Commission to clarify

the issues in dispute between the parties and to endeavour
to bring about agreement hetween them upon mutually
acceptable terms. To that end, the Commission may at any
stage of the proceedings and from time to time recommend
terms of settlement to the parties. The parties shall coop-
erate in good faith with the Connission in order to enable
the Commission to carry out its functions, and shall give
their most serious consideration to its recommendations.

(2) If the parties reach agreement, the Conunission
shall draw up a report noting the issues in dispute and
recording that the parties have reached agreement. If, at
any stage of the proceedings, it appears to the Commission
that there is no likelihood of agreement between the parties,
it shall close the proceedings and shall draw up a report
noting the submission of the dispute and recording the fail-
ure of the parties to reach agreement. If one party fails
to appear or participate in the proceedings, the Commission
shall close the proceedings and shall draw up a report not-
ing that party's failure to appear or participate.

Article 35
Except as the parties to the dispute shall otherwise

agree, neither party to a conciliation proceeding shall be
entitled in any other proceeding, whether before arbitrators
or in a court of law or otherwise, to invoke or rely on any
views expressed or statements or admissions or offers of
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settlement made by the other party in the conciliation pro-
ceedings, or the report or any recommendations made by
the Conmiussion.

CHAPTER IV

Arbitration

SECTION 1

Request for Arbitration

Article 36
(1) Any Contracting State or any national of a Con-

tracting State wishing to institute arbitration proceedings
shall address a request to that effect in writing to the
Secretary-General who shall send a copy of the request to
the other party.

(2) The request shall contain information concern-
ing the issues in dispute, the identity of the parties and
their consent to arbitration in accordance with the rules of
procedure for the institution of conciliation and arbitration
proceedings.

(3) The Secretary-General shall register the request
unless he finds, on the basis of the information contained
in the request, that the dispute is manifestly outside the
jurisdiction of the Centre. He shall forthwith notify the
parties of registration or refusal to register.

SECTION 2

Constitution of the Tribunal

Article 37
(1) The Arbitral Tribunal (hereinafter called the

Tribunal) shall be constituted as soon as possible after
registration of a request pursuant to Article 36.

(2) (a) The Tribunal shall consist of a sole arbi-
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trator or any uneven number of arbitrators appointed as
the parties shall agree.

(b) Where the parties do not agree upon the
number of arbitrators and the method of their appointment,
the Tribunal shall consist of three arbitrators, one arbitra-
tor appointed by each party and the third, who shall be the
president of the Tribunal, appointed by agreement of the
parties.

Article 38
If the Tribunal shall not have been constituted within

90 days after notice of registration of the request has been
dispatched by the Secretary-General in accordance with
paragraph (3) of Article 36, or such other period as the
parties may agree, the Chairman shall, at the request of
either party and after consulting both parties as far as
possible, appoint the arbitrator or arbitrators not yet
appointed. Arbitrators appointed by the Chairman pur-
suant to this Article shall not be nationals of the Contract-
ing State party to the dispute or of the Contracting State
whose national is a party to the dispute.

Article 39
(1) The majority of the arbitrators shall be nationals

of States other than the Contracting State party to the
dispute and the Contracting State whose national is a party
to the dispute; provided, however, that the foregoing pro-
visions of this Article shall not apply if the sole arbitrator
or each individual member of the Tribunal has been
appointed by agreement of the parties.

Article 40
(I) Arbitrators may be appointed from outside the

Panel of Arbitrators, except in the case of appointments by
the Chairman pursuant to Article 38.

(2) Arbitrators appointed from outside the Panel
of Arbitrators shall possess the qualities stated in para-
graph (1) of Article 14.
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SECTION 3

Powers and Functions of the Tribunal

Article 41

(1) The Tribunal shall be the judge of its own
competence.

(2) Any objection by a party to the dispute that that
dispute is not within the jurisdiction of the Centre or for
other reasons is not within the competence of the Tribunal,
shall be considered by the Tribunal which shall determine
whether to deal with it as a prelininary question or to join
it to the merits of the dispute.
A rice 4,2

(1) The Tribunal shall decide a dispute in accord-
ance with such rules of law as may he agreed by the parties.
In the absence of such agroement, tile Tribunal shall apply
tlhe law of the Contracting State part to the dispute (in-
cluding its rules on the conflict of laws) and such rules of
international law as may be applicable.

(2) The Tribial may not bring in a finding of non
liqnt on the ground of silence or obscurity of the law.

(3) The provisions of paragraph (1) and (2) shall
not prejudice the Imower of the Tribunal to decide a dispute
C a(e1n et iNono if tle p arties so agree.

Article 4

Except as the parties otherwise agree, the Tribunal
may, if it deems it necessary at any stage of the proceedings,

(a) call upon the parties to produce documents or
other evidence, and

(b) visit the scene connected with the dispute, and
conduct such inquiries there as it may deem
appropriate.

Article 44
Any arbitration proceeding shall be conducted in

accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the
Arbitration Rules in effect on the (late on which the parties
consented to arbitration. If any question of procedure
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arises which is not covered by this Section or the Arbitra-
tion Rules or any rules agreed by the parties, the Tribunal
shall decide the question.

Article 45
(1) Failure of a party to appear or to present his

case shall not be deemed an admission of the other party's
assertions.

(2) If a party fails to appear or to present his case
at any stage of the proceedings the other party may request
the Tribunal to deal with the questions submitted to it and
to render an award. Before rendering an award, the Tri-
bunal shall notify, and grant a period of grace to, the party
failing to appear or to present its case, unless it is satisfied
that that party does not intend to do so.

Article 46

Except as the parties otherwise agree, the Tribunal
shall, if requested by a party, determine any incidental or
additional claims or counter-claims arising directly out of
the subject-matter of the dispute provided that they are
within the scope of the consent of the parties and are other-
wise within the jurisdiction of the Centre.

Article 47
Except as the parties otherwise agree, the Tribunal

may, if it considers that the circumstances so require, rec-
onumend any provisional measures which should be taken
to preserve the respective rights of either party.

SECTION 4

The Award

Article 48
(1) The Tribunal shall decide questions by a major-

itv of the votes of all its members.
(2) The award of the Tribunal shall be in writing

and shall be signed by the members of the Tribunal who
voted for it.
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(3) The award shall deal with every question sub-
mitted to the Tribunal, and shall state the reasons upon
which it is based.

(4) Any member of the Tribunal may attach his
individual opinion to the award, whether he dissents from
the majority or not, or a statement of his dissent.

(5) The Centre shall not publish the award without
the consent of the parties.

Article 49

(1) The Secretary-General shall promptly dispatch
certified copies of the award to the parties. The award shall
be deemed to have been rendered on the date on which the
certified copies were dispatched.

(2) The Tribunal upon the request of a party made
within 45 days after the date on which the award was ren-
dered may after notice to the other party decide any ques-
tion which it had omitted to decide in the award, and shall
rectify any clerical, arithmetical or similar error in the
award. Its decision shall become part of the award and
shall be notified to the parties in the same manner as the
award. The periods of time provided for under paragraph
(2) of Article 51 and paragraph (2) of Article 52 shall
run from the date on which the decision was rendered.

SECTION 5
Interpretation, Revision and Annulment of the Award

Article 50
(1) If any dispute shall arise between the parties

as to the meaning or scope of an award, either party may
request interpretation of the award by an application in
writing addressed to the Secretary-General.

(2) The request shall, if possible, be submitted to
the Tribunal which rendered the award. If this shall not
be possible, a new Tribunal shall be constituted in accord-
ance with Section 2 of this Chapter. The Tribunal may, if
it considers that the circumstances so require, stay enforce-
ment of the award pending its decision.
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Article 51
(1) Either party may request revision of the award

by an application in writing addressed to the Secretary-
General on the ground of discovery of some fact of such a
nature as decisively to affect the award, provided that
when the award was rendered that fact was unknown to the
Tribunal and to the applicant and that the applicant's
ignorance of that fact was not due to negligence.

(2) The application shall be made within 90 days
after the discovery of such fact and in any event within
three years after the date on which the award was rendered.

(3) The request shall, if possible, be submitted to
the Tribunal which rendered the award. If this shall not be
possible, a new Tribunal shall be constituted in accordance
with Section 2 of this Chapter.

(4) The Tribunal may, if it considers that the cir-
cumstances so require, stay enforcement of the award
pending its decision. If the applicant requests a stay of
enforcement of the award in his application, enforcement
shall be stayed provisionally until the Tribunal rules on
such request.

Article 52
(1) Either party may request annulment of the

award by an application in writing addressed to the Secre-
tary-General on one or more of the following grounds:

(a) that the Tribunal was not properly constituted;
(b) that the Tribunal has manifestly exceeded its

powers;
(c) that there was corruption on the part of a mem-

ber of the Tribunal;
(d) that there has been a serious departure from a

fundamental rule of procedure; or
(e) that the award has failed to state the reasons on

which it is based.
(2) The application shall be made within 120 days

after the date on which the award was rendered except that
when annulment is requested on the ground of corruption
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such application shall be made within 120 days after dis-
covery of the corruption and in any event within three years
after the date on which the award was rendered.

(3) On receipt of the request the Chairman shall
forthwith appoint from the Panel of Arbitrators an ad hoc
Committee of three persons. None of the members of the
Committee shall have been a member of the Tribunal which
rendered the award, shall be of the same nationality as any
such member, shall be a national of the State party to the
dispute or of the State whose national is a party to the dis-
pute, shall have been designated to the Panel of Arbitrators
by either of those States, or shall have acted as a conciliator
in the same dispute. The Committee shall have the author-
ity to annul the award or any part thereof on any of the
grounds set forth in paragraph (1).

(4) The provisions of Articles 41-45, 48, 49, 53 and
54, and of Chapters VI and VII shall apply mutatis
mutandis to proceedings before the Committee.

(5) The Committee may, if it considers that the cir-
cumstances so require, stay enforcement of the award
pending its decision. If the applicant requests a stay of
enforcement of the award in his application, enforcement
shall be stayed provisionally until the Committee rules on
such request.

(6) If the award is annulled the dispute shall, at the
request of either party, be submitted to a new Tribunal con-
stituted in accordance with Section 2 of this Chapter.

SECTIoN 6

Recognition and Enforcement of the Award
Article 53

(1) The award shall be binding on the parties and
shall not be subject to any appeal or to any other remedy
except those provided for in this Convention. Each party
shall abide by and comply with the terms of the award
except to the extent that enforcement shall have been stayed
pursuant to the relevant provisions of this Convention.

(2) For the purposes of this Section, "award" shall
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include any decision interpreting, revising or annulling such
award pursuant to Articles 50, 51 or 52.

Article 54
(1) Each Contracting State shall recognize an award

rendered pursuant to this Convention as binding and en-
force it within its territories as if it were a final judgment
of a court in that State. A Contracting State with a federal
constitution may enforce such an award in or through its
federal courts and may provide that such courts shall treat
the award as if it were a final judgment of the courts of a
constituent state.

(2) A party seeking recognition or enforcement in
the territories of a Contracting State shall furnish to a com-
petent court or other authority which such State shall have
designated for this purpose a copy of the award certified by
the Secretary-General. Each Contracting State shall notify
the Secretary-General of the designation of the competent
court or other authority for this purpose and of any subse-
quent change in such designation.

(3) Execution of the award shall be governed by the
laws concerning the execution of judgments in force in the
State in whose territories such execution is sought.

Article 55
Nothing in Article 54 shall be construed as derogat-

ing from the law in force in any Contracting State relating
to immunity of that State or of any foreign State from
execution.

CHAPTER V

Replacement and Disqualification of Conciliators
and Arbitrators

Article 56

(1) After a Commission or a Tribunal has been con-
stituted and proceedings have begun, its composition shall
remain unchanged; provided, however, that if a conciliator
or an arbitrator should die, become incapacitated, or resign,
the resulting vacancy shall he filled in accordance with the
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provisions of Section 2 of Chapter IIT or Section 2 of
Chapter IV.

(2) A member of a Commission or Tribunal shall
continue to serve in that capacity notwithstanding that lie
shall have ceased to be a member of the Panel.

(3) If a conciliator or arbitrator appointed by a
party shall have resigned without the consent of the Com-
mission or Tribunal of which he was a member, the Chair-
man shall appoint a person from the appropriate Panel to
fill the resulting vacancy.

Article 57
A party may propose to a Commission or Tribunal

the disqualification of any of its members on account of any
fact indicating a manifest lack of the qualities required by
paragraph (1) of Article 14. A party to arbitration pro-
ceedings may, in addition, propose the disqualification of
an arbitrator on the ground that he was ineligible for
appointment to the Tribunal under Section 2 of Chapter
IV.

Article 58
The decision on any proposal to disqualify a concili-

ator or arbitrator shall be taken by the other members of
the Commission or Tribunal as the case may be, provided
that where those members are equally divided, or in the
case of a proposal to disqualify a sole conciliator or arbi-
trator, or a majority of the conciliators or arbitrators,
the Chairman shall take that decision. If it is decided that
the proposal is well-founded the conciliator or arbitrator
to whom the decision relates shall be replaced in accordance
with the provisions of Section 2 of Chapter III or Section 2
of Chapter IV.

CHAPTER VI

Cost of Proceedings

Article 59
The charges payable by the parties for the use of the

facilities of the Centre shall be determined by the Secre-
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tary-General in accordance with the regulations adopted by
the Administrative Council.

Article 60
(1) Each Commission and each Tribunal shall deter-

mine the fees and expenses of its members within limits
established from time to time by the Administrative Council
and after consultation with the Secretary-General.

(2) Nothing in paragraph (1) of this Article shall
preclude the parties from agreeing in advance with the
Commission or Tribunal concerned upon the fees and
expenses of its members.

Article 61
(1) In the case of conciliation proceedings the fees

and expenses of members of the Commission as well as the
charges for the use of the facilities of the Centre, shall be
borne equally by the parties. Each party shall bear any
other expenses it incurs in connection with the proceedings.

(2) In the case of arbitration proceedings the Tri-
bunal shall, except as the parties otherwise agree, assess
the expenses incurred by the parties in connection with the
proceedings, and shall decide how and by whom those ex-
penses, the fees and expenses of the members of the Tri-
bunal and the charges for the use of the facilities of the
Centre shall be paid. Such decision shall form part of the
award.

CHAPTER VII

Place of Proceedings

Article 62
Conciliation and arbitration proceedings shall be

held at the seat of the Centre except as hereinafter
provided.

Article 63
Conciliation and arbitration proceedings may be

held, if the parties so agree,
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(a) at the seat of the Permanent Court of Arbitra-
tion or of any other appropriate institution, whether pri-
vate or public, with which the Centre may make arrange-
ments for that purpose; or

(b) at any other place approved by the Commission
or Tribunal after consultation with the Secretary-General.

CHAPTER VIII

Disputes between Contracting States

Article 64
Any dispute arising between Contracting States con-

cerning the interpretation or application of this Conven-
tion which is not settled by negotiation shall be referred
to the International Court of Justice by the application of
any party to such dispute, unless the States concerned
agree to another method of settlement.

CHAPTER IX

Amendment

Article 65
Any Contracting State may propose amendment of

this Convention. The text of a proposed amendment shall
be communicated to the Secretary-General not less than
90 days prior to the meeting of the Administrative Council
at which such amendment is to be considered and shall
forthwith be transmitted by him to all the members of the
Administrative Council.

Article 66
(1) If the Administrative Council shall so decide by

a majority of two-thirds of its members, the proposed
amendment shall be circulated to all Contracting States for
ratification or acceptance. Each amendment shall enter into
force 30 days after dispatch by the depository of this Con-
vention of a notification to Contracting States that all
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Contracting States have ratified or accepted the amendment.
(2) No amendment shall affect the rights and obliga-

tions under this Convention of any Contracting State or of
any of its constituent subdivisions or agencies, or of any
national of such State arising out of consent to the jurisdic-
tion of the Centre given before the date of entry into force
of the amendment.

CHAPTER X

Final Provisions

Article 67
This Convention shall be open for signature on

behalf of States members of the Bank. It shall also be open
for signature on behalf of any other State which is a party
to the Statute of the International Court of Justice and
which the Administrative Council, by a vote of two-thirds
of its members, shall have invited to sign the Convention.

Article 68
(1) This Convention shall be subject to ratification

or acceptance by the signatory States in accordance with
their respective constitutional procedures.

(2) This Convention shall enter into force 30 days
after the date of deposit of the twentieth instrument of
ratification or acceptance. It shall enter into force for each
State which subsequently deposits its instrument of ratifi-
cation or acceptance 30 days after the date of such deposit.

Article 69
Each Contracting State shall take such legislative or

other measures as may be necessary for making the pro-
visions of this Convention effective in its territories.

Article 70
This Convention shall apply to all territories for

whose international relations a Contracting State is respon-
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sible, except those which are excluded by such State by
written notice to the depository of this Convention either
at the time of ratification or acceptance or subsequently.

Article 71
Any Contracting State may denounce this Convention

by written notice to the depository of this Convention. The
denunciation shall take effect six months after receipt of
such notice.

Article 72
Notice by a Contracting State pursuant to Articles

70 or 71 shall not affect the rights or obligations under this
Convention of that State or of any of its constituent sub-
divisions or agencies or of any national of that State arising
out of consent to the jurisdiction of the Centre given by it
before such notice was received by the depository.

Article 73
Instruments of ratification or acceptance of this Con-

vention and of amendments thereto shall be deposited with
the Bank which shall act as the depository of this Conven-
tion. The depository shall transmit certified copies of this
Convention to States members of the Bank and to any other
State invited to sign the Convention.

Article 74
The depository shall register this Convention with

the Secretariat of the United Nations in accordance with
Article 102 of the Charter of the United Nations and the
Regulations thereunder adopted by the General Assembly.

Article 75
The depository shall notify all signatory States of

the following:
(a) signatures in accordance with Article 67;
(b) deposits of instruments of ratification and ac-

ceptance in accordance with Article 73;
(c) the date on which this Convention enters into

force in accordance with Article 68;
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(d) exclusions from territorial application pursuant
to Article 70;

(e) the date on which any amendment of this Con-
vention enters into force in accordance with
Article 66; and

(f) denunciations in accordance with Article 71.

DONE at Washington, in the English, French and Spanish
languages, all three texts being equally authentic, in a single
copy which shall remain deposited in the archives of the
International Bank for Reconstruction and Development,
which has indicated by its signature below its agreement to
fulfil the functions with which it is charged under this
Convention.
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2. Mr. Woods hoped it would be possible to complete discussion of
the draft Convention at the present meeting leaving consideration of
the accompanying Report of the Executive Directors until Thursday,
March 4, 1965. The Committee would now resume its consideration of
Chapter X.

Capter X - Final Provisions (continued)

Article 67

3. Mr. Broches said that in the light of the Directors' discussion
of Article 67 at the previous meeting of the Committee of the Whole, the
following text might prove acceptable:

This Convention shall be open for signature on behalf
of States members of the Bank. It shall be open for
signature on behalf of other States with the approval
of two-thirds of the members of the Administrative
Council.

4. Mr. Woods thought that that text represented the preponderance
of views among the Directors.

5. Mr. Machado and Mr. Chen supported the draft proposed by Mr. Broches.

6. Mr. Hirschtritt supported by Mr. van Campenhout and Mr. Gutierrez Cano
proposed limiting the eligibility of States which were not members of the
Bank to such States parties to the Statute of the International Court of
Justice as were approved by the Administrative Council by a qualified
majority.

7. Mr. Broches said he had on purpose avoided reference to categories
of States in connection with eligibility to become parties to the Conven-
tion, and thought that the requirement of approval of a State's candidature
by a two-thirds or higher majority would provide an adequate safeguard.
However, as some Directors seemed to favor the former approach, the
second sentence of the draft he had just read might be re-worded as follwos:

It is open for signature on behalf of other States parties
to the Statute of the International Court of Justice with
the approval of two-thirds of the members of the Adminis-
trative Council.

While the drafting would have to be improved this text seemed to express
the idea with sufficient clarity.

8. Mr. Woods said that Article 67 as drafted by Mr. Broches subject

to minor modifications in form seemed acceptable to the Directors.
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Mr. Hirschtritt might, however, wish to discuss the provision further with
his colleagues.

9. Mr. Broches recalled that when Mr. Woods had outlined the program
for the Directors' consideration of the Convention he had envisaged a week's
pause following the end of the discussion. One government had requested
a longer pause. The Directors would then meet in a formal session to take
a final decision on points still left open.

10. There would then remain for consideration the Report of the Executive
Directors. The draft Report circulated as document R65-l1 comprised two
parts: the first contained general observations by the Directors, on which
there might be a good deal of discussion, and the second, which would
consist essentially of clarification and comments on the text of the
Convention, which would not take much time. The pause envisaged by Mr. Woods
would commence on completion of the discussion of the text of the Convention
and it would not be necessary to wait until discussion of the Report had also
been concluded. When the Directors had finished discussing the Report
there would be a further interval.

11. Mr. Woods said he would like the Directors to bear this program
in mind. The Report of the President of the Bank to ECOSOC was now
scheduled for Friday, March 26, 1965 and that would certainly be a desirable
and natural time at which to announce completion of the task which the
Board of Governors of the Bank had asked the Executive Directors to
undertake.

Article 68

12. Mr. Broches introducing Article 68 said the word "acceptance" which
was sometimes used was the exact equivalent in substance of "ratification".
It was customary for States to sign an agreement first and then ratify or
accept it in accordance with their constitutional procedures. The Bank was
designated depository of the Convention.

13. There was no comment on Article 68.

Chapter IX - Amendment

Article 66

14. Mr. Woods asked the Committee to complete its consideration of
Article 66.

1,1. Mr. Broches recalled that the provisions of Article 66 made amendment
of the Convention subject to very stringent requirements. The Administrative
Council had first to approve the proposal to amend by a two-thirds majority,
and after that every Contracting State had to ratify or accept the amendment.



Some of the Directors had objections to this procedure, but the alterna-
tives suggested in the Legal Committee had met with no success. Wihile
there had ben no opposition to the present text in the Legal Committee, the
Directors were free to reconsider the matter. Mr. Rajan, for instance, had
suggested a return to the concept of distinguishing important amendments,
which would require unanimity for their adoption and other amendments which
could be adopted by a simpler process. He would like to propose the follow-
ing new text of Article 66 for consideration by the Directors:

Article 66

(1) Amendments which would impose new obligations on
Contracting States or would affect the provisions of Chapter
II or Articles 53 and Sh of Chapter IV or Chapter IX shall,
if the Administrative Council so decides by a majority of
two-thirds of its members, be circulated to all Contracting
States;

(2) All other amendments shall enter into force upon
adoption by the Administrative Council by a majority of
two-thirds of its members;

(3) (Present text of Article 66(2)).

16. By way of explanation he noted that the concept of amendments
involving a "fundamental alteration of the nature or scope of the Convention"
used in Article 69(1) of the draft of September 11, 1964 had been replaced
by specific reference to provisions of crucial importance.

17. Mr. Machado found the text proposed by Mr. Broches acceptable. He
would, however, add to the list of fundamental provisions to be specified
as requiring unanimity for amendment, Article 7(2) which incorporated the
principle of one-State-one-vote.

18. Mr. viejia-Palacio asked whether the phrase "new obligations" covered
new financial arrangements.

19. Mr. Broches reolied that amendments of the Convention which imposed
new financial obligations would, under the text he had proposed, require
unanimity for adoption.

20. Mr. Miejia-Palacio thought that in that respect the draft did not
permit adequate flexibility. It would be necessary, for instance, to be
able to increase the budget from year to year without difficulty.

21. Mr. Broches pointed out that Article 6 provided for adoption of
the Centre's budget. No amendment of the Convention would be necessary
in order to permit an increase in the annual budget.
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22. Mr. Hirschtritt said he was personally in sympathy with the views
that had been expressed in favor of less stringent provisions on amendment.
However, it was necessary to look at the problem from the point of view of
securing wide support for the Convention. To introduce a procedure whereby
the Convention could be changed without the consent of some of the States
parties to it would create difficulties for some governments. He believed
that the terms of the Convention themselves had sufficient inherent flexibility
to meet various problems and most of the minor changes which might become
necessary could be accomplished through changes in the rules and regulations
without amendment of the text of the Convention itself. Other provisions,
like that on the location of the seat of the Centre, had built-in flexibility.
It had to be remembered that the Legal Committee had gone into the matter
thoroughly and had recommended adoption of the procedure now embodied in
Article 66(2). He was not able to support any of the modifications of that
procedure hitherto proposed.

23. Mr. van Campenhout said he personally favored the proposal of
Mr. Broches. However, he had been advised that that proposal would be
difficult for his Parliament to accept. He would be willing to try to persuade
those in his country who had expressed that view.

24. Mr. Malaplate thought the existing provisions requiring unanimous
ratification of amendments would make any change impossible. He would favor
requiring ratification of an amendment by a majority, even a large one like
two-thirds or four-fifths. States which could not accept the amendment could
still denounce the Convention.

25. Mr. van Vuuren said that although he personally favored the approach
suggested by Mr. Broches, he agreed with Mr. Hirschtritt that due weight
should be given the fact that the Legal Committee had decided without dissent
to recommend the present text of Article 66(1). His government would have to
consider the text of the new proposals with a view to determining which of the
Articles could be amended by the simpler procedure and which could not.

26. Mr. Donner said that he had sympathy with the views of Mr. Machado
and Mr. Malaplate. However, taking into consideration the discussion in the
Legal Committee and its adoption without dissent of Article 66(2) as it now
stood, he felt it would be best to leave the text unchanged.

27. Mr. Gutierrez Cano said he was inclined to support the text proposed
by Mr. Broches although he would like to have the opportunity of studying the
precise wording. He was in favor of limiting the requirement of unanimity
to those areas in which it was clearly essential.

28. Mr. REjan supported the text proposed by Mr. Broches which would be
quite acceptable to his government. He was not sure whether it would be
necessary to include, as had been suggested by Mr. Machado, a specific
reference to Article 7(2) as being one of the provisions requiring unanimity
for amendment. He was of the view that it was axiomatic that each member
of the Administrative Council would have one vote.
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29. Mr. Broches recalled that he himself had been in favor of a simpler
amendment procedure. Delegates to the Legal Committee, speaking under
instructions from their governments, i.e. from Foreign Offices which would
eventually have to place the text before their Parliaments, had favored the
procedure now in Article 66(2), and he saw no real danger in the Directors
accepting it without change.

30. Mr. Machado recalled that the Legal Committee had been convened to
advise the Eiectois and that the Directors were not bound to the advice
of the Committee. He recalled that the texts formulated at Bretton Woods
had maintained flexibilitcy. The weakness of the United Nations Charter in
providing for a veto power in the Security Council had been amply demonstrated
in recent times. Those who insisted on the unanimity principle for amendment
of the Convention in effect gave any Contracting State, whether large or small,
a right to vote. He could not agree that any text that the Directors might
eventually submit to Governments would be perfect and would not need modifica-
tion in the future. He would, therefore, like to see provision made for a more
flexible procedure for amendment. The time might come, for instance, when
it might be desirable for the Centre to become completely separate from and
independent of the Bank. The President of the Bank might well be too busy
with his other functions to perform those given to him under the Convention.
The present rule which required unanimity for all amendments would enable
any such amendment to be frustrated by a single dissident country.

31. Mr. Mejia-Palacio said he had been convinced of the need for flexibility
in the Convention. He particularly had it in mind that Article 5 which made
the President of the Bank Chairman of the Administrative Council ex officlio
might need to be changed if the Administrative Council in the future decided
that it was unwise for the Centre to be linked to the Bank.

32. Mr. Broches pointed out that Article 66(2) was one on which particular
attention ought to be paid to the views of Foreign Offices. For instance
some Foreign Offices in Latin American countries thought there would be very
serious objections to any possibility of amendment without unanimous ratifica-
tion. He had himself cited the Bretton Woods texts as examples of agreements
which did not require unanimous ratification of amendments. In answer it had
been argued that the Bretton Woods texts established a different type of
institution - an operating institution rather than a rule-making one - and that
in any event it would be difficult to get parliaments again to adhere to an
instrument which could be amended otherwise than by unanimous ratification.
He doubted that any countries would refuse to sign the Convention on the
grounds that it was 11inflexible"t. On the other hand, it was clear from the
discussion in the Iegal Committee that some countries might refuse to sign
because their parliaments could not give a blank cheque to a group of countries
to change its own position on the instrument.

33. Mr. Woods said he agreed with Mr. Broches that on balance Article
66(2) should remain unaltered. It was clear that a majority of the Directors
also shared that view.
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34. hr. Malaplate suggested that deposit of instruments of ratification
and acceptance both of the Convention as a whole (Article 68) and of
amendments (Article 66(1)) should be dealt with in a single provision.

35. The meeting adjourned at 12:45 p.m. o'clock to reconvene at 3:00 p.m.
the same day.


